32376 


CONGRESSIONAL RECORD — SENATE 


10. Clothing Workers (Canton Mfg. Corp.), 
171 NLRB 641 (1968) (Amalgamated Cloth¬ 
ing Workers violated the law by Interrogating 
employees and refusing to process employee 
grievances In an attempt to discourage the 
employees from consulting the National La¬ 
bor Relations Board.) 

11. Simmons v. Avisco, Local 713. Textile 
Workers Union, 350 P. 2d 1012 (4th Clr. 1969) 
(Textile Workers Union was sued by one of 
Its own members for damages caused by the 
union's unlawful suspension of the member 
during an Investigation of alleged election 
fraud. The Jury's award of $16,000 In damages 
was upheld on appeal.) 

12. Clothing Workers Union (Jaymar Ruby, 
Inc.). 151 NLRB 556 (1966) (Union violated 
the law when It threatened two employees 
that they would lose their Insurance benefits 
If they failed to pay fines Imposed for missing 
union meetings.) 

13. North Carolina v. Walker, -S.E. 2d 

-, 47 LRRM 2981 (N.C. Sup. Ct. 1960) 

(Several members and officers of Textile 
Workers Union were found guilty of con¬ 
spiracy to explode a bomb In a textile plant 
In order to make a strike there more effec¬ 
tive.) 

14. Textile Workers Union (Charles Wein¬ 
stein Co.). 123 NLRB 590 (1959) (Textile 
Workers Union business agent unlawfully 
restrained and coerced employees by threat¬ 
ening and kicking company vice president 
who was entering plant gate. Employees were 
threatened and assaulted by union members 
In violation of the law.) 

15. Taylor Fibre Co. v. Textile Workers 
Union, 161 A. 2d 79, 44 LRRM 2110 (Pa. 
Sup. Ct. 1959) (Court properly Issued In¬ 
junction prohibiting Textile Workers Union 
from continuing to engage In Illegal mass 
picketing, threats und Intimidation during 
strike.) 

16. National Automotive Fibres, 121 NLRB 
1358 (1959) (Textile Workers Union violated 
the law when It caused employee to be dis¬ 
charged because he did not pay union dues 
while he was on layoff. Employee tried to 
withdraw from union when on layoff but 
union refused because employee owed the 
union a fine for not attending meetings.) 

17. Ex parte Evett, 89 So. 2d 88. 38 LRRM 
2287 (Ala. Sup. Ct. 1966) (Textile Workers 
Union held In contempt of court for disobey¬ 
ing the court’s restraining order against un¬ 
lawful picketing Including coercion, Intimi¬ 
dation and use of physical restraint against 
employees and Job applicants. Strikers se¬ 
verely beat applicants so that medical care 
was required, called them abusive names, 
threatened them, and broke their car win¬ 
dows.) 

18. New Orleans Laundries. 114 NLRB 1077 
(1955) (Clothing Workers Union violated the 
law when Its business agent threatened em¬ 
ployees that they would be discharged If 
they continued to support rival union and 
engage In activity on behalf of rival union. 
Clothing Workers Union also violated labor 
law by refusing to process grievances of em¬ 
ployees who were trying to get different 
union.) 

19. Worfex Mills v. Textile Workers Union, 
109 A. 2d 815, 35 LRRM 2132 (Penn. Sup. Ct. 
1954) (Textile Workers Union was enjoined 
from engaging In unlawful mass picketing 


which the court found to be accompanied 
by threats and Intimidation of employees. 
Union was also required to pay employer over 
$66,000 In damages caused by the unlawful 
strike.) 

20. Anniston Yam Mills. Inc., 103 NLRB 
1495 (1953) (Textile Workers Union violated 
labor laws by causing employer to cancel a 
nonunion employee’s seniority because of her 
failure to participate In a strike and her non¬ 
union status.) 

21. Royal Cotton Mill v. Textile Workers 
Union, 67 S. E. 2d 756, 29 LRRM 2142 (N. C. 
Sup. Ct. 1951) (North Carolina Supreme 
Court upheld contempt of court citations 
against members of Textile Workers Union 
for wilfully and contemptuously disobeying 
court order prohibiting mass picketing and 
assault of nonstriking employees.) 

22. NLRB v. Acme Mattress Co., 192 P. 2d 
524 (7th Clr. 1951) (International Union held 
liable for wrongful acts of Textile Workers 
Union representative who caused discharge 
of employee In return for calling off strike 
and signing contract.) 

23. Erwin Mills v. Textile Workers Union, 
67 S. E. 2d 372, 29 LRRM 2092 (N. C. Sup. Ct. 
1951) (Textile Workers Union members were 
held In contempt of court for not obeying 
restraining order which prohibited mass 
picketing and acts of violence, force, coercion 
and Intimidation.) 

24. Grist v. Textile Workers Union, 82 A. 2d 
402, 28 LRRM 2405 (R. I. Sup. Ct. 1951) 
(Textile Workers Union picketed nonunion 
plant during nationwide strike. Pickets used 
threats, Insults and force to keep nonunion 
employees from entering plant.) 

25. Bloomsburg Mills v. Textile Workers, 
26 LRRM 2024 (Pa. Ct. Com. Pis. 1950) (Court 
Issued Injunction against Textile Workers 
Union engaged In unlawful picketing. Court 
found that picketing was accompanied by 
violence, threats, assault. Intimidation and 
molesting of nonstriking employees. Pickets 
also found to have damaged employees' cars 
and trespassed on private property. Several 
employees, Including women, were kicked 
and assaulted as they attempted to enter the 
plant.) 


REVOLUTIONARY TEACHING 
SYSTEM 


HON. STEWART B. McKINNEY 

OP CONNECTICUT 

IN THE HOUSE OF REPRESENTATIVES 
Tuesday, October 4, 1977 

Mr. McKINNEY. Mr. Speaker, a con¬ 
stituent, Dr. Peter C. Goldmark, has de¬ 
veloped an electronic teaching device 
that encompasses a number of signifi¬ 
cant technological breakthroughs. If 
fully utilized the system could serve to 
bridge cultural and educational gaps In 
this country and throughout the world. 

The system, known as rapid trans¬ 
mission and storage (RTS) embodies 
several unique capabilities. Dr. Goldmark 
has developed a highly technological 
process that enables the “packing” of up 
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to 30 hours—60 half-hour lessons—of 
audio and visual information onto a con¬ 
ventional 1-inch magnetic tape. The les¬ 
sons consist of a continuous sound for¬ 
mat accompanied by still pictures. The 
still pictures are used to conserve space 
on the tape, however, moving pictures 
can be used when it is necessary for 
clarity. The tape is played back on a 
small mobile piece of transmission equip¬ 
ment, similar to a portable tape machine. 
The machine when hooked up to con¬ 
ventional television sets can transmit the 
60 different half-hour lessons simul¬ 
taneously to as many as 30 different tele¬ 
vision monitors. An electronic coding 
method enables each professor to chose 
any one of the 60 different lessons. 

The system can also be used in con¬ 
junction with an educational or com¬ 
mercial television station. During the 8- 
hour period when the station is normally 
off the air, over 240 different half-hour 
lessons can be transmitted and received 
for the next day's use in a designated 
learning center. The material can be 
used as many times as is desired. When 
a sufficient quantity and variety of in¬ 
structional material is developed and 
available, the RTS system would permit 
the transmission and storage of 40 hours 
of instructional material to be received 
and shown on one’s home TV set. 

North Carolina’s community college 
system is the first to put the RTS to 
work. Lesson material is in preparation 
for 10 study centers in the Charlotte 
area, and lessons will eventually be ex¬ 
tended to the 57 other institutions in 
North Carolina’s community college sys¬ 
tem. Other community colleges joining 
in the initial RTS program are in 
Chicago and Glen Ellyn. Ill., Costa Mesa, 
Calif., Eugene, Oreg., and Kansas City. It 
is hoped that these programs will be able 
to expand the ability of the community 
colleges to deliver educational services 
closer to where people live and work, 
without a large investment in additional 
facilities. 

I would like to gratefully recognize the 
contribution of the Department of Hous¬ 
ing and Urban Development <HUD> 
whose funding of the rural society proj¬ 
ect enabled Dr. Goldmark to develop the 
RTS system. It is my hope that the sys¬ 
tem will reduce the gap between the city 
and country, giving those in less 
populated areas access to the many cul¬ 
tural and educational advantages that 
exist in the more densely populated 
areas. 

Dr. Goldmark is president of his own 
company, the Goldmark Communica¬ 
tions Corp. of Stamford, Conn. He holds 
more than 160 patents and is responsible 
for the invention of the long-playing rec¬ 
ord and the color television. 


SENATE— Wednesday, October 5, 1977 

(.Legislative day of Tuesday, October 4, 1977) 


The Senate met at 9 a.m., on the ex¬ 
piration of the recess, and was called 
to order by the President pro tempore 
(Mr. Eastland) . 

The PRESIDENT pro tempore. Our 
guest chaplain this morning is the Rev¬ 
erend E. J. Singletary, Church of the 
Nazarene, Jackson, Miss. 


PRAYER 

The Reverend E. J. Singletary, Church 
of the Nazarene, Jackson, Miss., offered 
the following prayer: 

Our Father, we thank You for present 
privileges and past blessings. We come 
to share with these men in a prayer for 


Your blessings upon the proceedings of 
this day. 

Grant us that sincere humility which 
gives You entrance into our affairs. Help 
us to pray, for no other resource offers 
such promise, as the apostle reminds 
us in James 1: 5: It any of you lack 


AUTHENTICATED 
U S. GOVERNMENT 
INFORMATION 


a 








CONGRESSIONAL RECORD — SENATE 


32377 


October 5, 1977 


urisdom, let him ask of God, that giveth 
to all men liberally • * *. 

We ask that the judgments here shall 
bear the scrutiny of time, that the solu¬ 
tions will not return to haunt us but to 
bless us. Wisdom too late is a luxury we 
cannot always afford. 

Breathe upon us that our work may 
be done with diligence and dignity. Oil 
the machinery of these proceedings by 
Your spirit. Give the peace which at¬ 
tends men and women of good will. 

Father, we pray for the personal needs 
of these here today. They are bone of our 
bone and flesh of our flesh. Where there 
is sickness, heal; where there is sorrow, 
comfort; and where there is disappoint¬ 
ment, encourage. 

Grant that we may lift our spirit to 
You. “The world is too much with us" 
(William Wordsworth), and we are not 
enough with You. Give us of yourself 
that we may give our best to those we 
serve. Amen. 


RECOGNITION OF LEADERSHIP 

The PRESIDENT pro tempore. The 
majority leader is recognized. 


THE JOURNAL 

Mr. ROBERT C. BYRD. Mr. Presi¬ 
dent, I ask unanimous consent that the 
Journal of the proceedings of yesterday, 
Tuesday, October 4, 1977, be approved. 

The PRESIDENT pro tempore. With¬ 
out objection, it is so ordered. 


COMMITTEE MEETINGS 

Mr. ROBERT C. BYRD. Mr. Presi¬ 
dent. I ask unanimous consent that the 
Committee on the Judiciary be author¬ 
ized to meet during the session of the 
Senate on tomorrow, October 6, to con¬ 
sider judicial nominations, and recodi- 
flcation. 

The PRESIDENT pro tempore. With¬ 
out objection, it is so ordered. 


COMMITTEE MEETING 

Mr. KENNEDY. Mr. President. I ask 
unanimous consent that the Commit¬ 
tee on the Judiciary be permitted to 
meet until 12 o’clock. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 


ORDER FOR RECESS UNTIL 9 AJS4. 

ON THURSDAY, FRIDAY. AND SAT¬ 
URDAY. 

Mr. ROBERT C. BYRD. Mr. President. 
I ask unanimous consent that when the 
Senate completes its business today, to¬ 
morrow, and Friday, it stand in recess, 
respectively, until the hour of 9 o’clock 
a.m. on tomorrow, Friday, and Saturday. 
Of course, this can be changed. 

The PRESIDENT pro tempore. With¬ 
out objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I have no further use for my time. 

The PRESIDENT pro tempore. The 

Senator from Alaska is recognized. 


MORATORIUM ON HUNTING OF 
BOWHEAD WHALES 

Mr. STEVENS. Mr. President, the Es¬ 
kimo people of Alaska need help in com¬ 
bating the adverse impact of the Inter¬ 
national Whaling Commission’s ruling 
on a moratorium on subsistence hunting 
of bowhead whales. 

I was delighted to learn that the As¬ 
sociation on American Indian Affairs has 
Joined those of us who have urged that 
the United States object to this mora¬ 
torium. 

In a well-reasoned statement, William 
Byler, executive director of AAIA, has 
urged our Federal Government to sup¬ 
port the Eskimo people's continued utili¬ 
zation of the bowhead whale for subsist¬ 
ence purposes. 

There are no people in the world who 
would seek the extermination of the 
bowhead whale less than the Alaskan 
Eskimo. They do not take these whales 
for commercial purposes; rather, as their 
forefathers have done since the begin¬ 
ning of Eskimo life, they have based a 
substantial portion of their culture and 
their social life on subsistence whaling. 

I have urged that fears for the bow¬ 
head be met by enabling the Eskimo 
people to establish a voluntary self-im¬ 
posed quota system. Any precipitate ac¬ 
tion by the Federal Government on a 
mandatory basis is doomed to failure. 

I ask unanimous consent that Mr. 
Byler's statement be included in the 
Record. 

There being no objection, the state¬ 
ment was ordered to be printed in the 
Record, as follows; 

Statement or William Byler 
The Association on American Indian Af¬ 
fairs urges that the United States object to 
the moratorium on subsistence hunting of 
bowhead whales by Alaska Eskimos voted 
by the International Whaling Commission. 
Our recommendation Is based on the follow¬ 
ing consideration: 

(1) The Commission has no Jurisdiction 
over Alaska Eskimo subsistence whaling: 

(2) The Eskimos possess aboriginal, con¬ 
stitutional, and statutory rights that would 
be abrogated by the Imposition of a morato¬ 
rium, and It Is the duty of the United States 
as trustee to assert these rights; 

(3) The United States and the Commission 
do not have the information necessary to 
support a conclusion that a moratorium 
should be Imposed; 

(4) The facts available to the United 
States indicate that a moratorium should 
not be Imposed; 

(5) Enforcement of any moratorium, in 
the absence of community consent, is likely 
to prove Ineffective and could provoke serious 
social conflict; 

(6) The Imposition of a moratorium would 
have a devastating Impact on Eskimo culture 
and society, on the mental health of the 
whaling villages, and on the psychosomatic 
wellbeing of the Individuals affected: and 

(7) A moratorium could produce a result 
opposite of that Intended. 

The work of the International Whaling 
Commission In the past has helped safe¬ 
guard Eskimo life by protecting the bow¬ 
head from extinction through commercial 
exploitation. It would be senseless and tragic 
for the United States to succumb to the 
Commission's assault on Eskimo whaling and 
destroy the communities that have bene¬ 
fited most from the Commission's achieve¬ 
ments. 


The International Whaling Convention of 
1946 Is founded on the principles of volun¬ 
tary compliance and self-regulation. These 
same principles should be permitted to oper¬ 
ate In Eskimo villages today as In the past, 
because they have proven effective In pro¬ 
tecting the bowhead whale. 

The Eskimos of Alaska’s whaling villages 
do not claim a right to exterminate the 
species. Such a proposition would be un¬ 
thinkable to them since the bowhead Is the 
basis of their unique culture and society, 
their Identity. They claim a right to survive 
as a people. 

ABORIGINAL RIGHTS AND JURISDICTION 

The International Whaling Convention 
was designed to save the bowhead whale 
from extinction through the regulation of 
commercial whaling. It was not Intended to 
regulate aboriginal subsistence hunting. 
Consistent with this Interpretation, the 
United States has resisted any quota on 
bowheads taken by Alaska Eskimos for sub¬ 
sistence purposes until the 29th Session of 
the Commission, when It abstained. 

It Is a well-established principle of federal 
law that any limitation on aboriginal rights 
may not be lightly Inferred from the acts of 
Congress, and these rights are presumed 
valid unless expressly taken. The convention 
contains no language authorizing the Com¬ 
mission to regulate or abolish Eskimo sub¬ 
sistence whaling. Congress, In ratifying the 
convention, had an opportunity to amend It 
to accomplish this purpose and did not do 
so. The Inescapable conclusion Is that Con¬ 
gress. with Its plenary power over Indian 
affairs, chose not to delegate its power to the 
Commission and. therefore, the Commission 
lacks Jurisdiction to limit the aboriginal 
rights of Eskimo whalers. 

Since the acquisition of Alaska In 1867, 
the United States has acknowledged and re¬ 
spected the aboriginal rights of Alaska na¬ 
tives. The Treaty of Cession, the Alaska Or¬ 
ganic Act of 1884 establishing a territorial 
government, and the Alaska Statehood Act 
of 1958 contain provisions prohibiting the 
disturbance of native populations In the use 
and occupancy of tbelr lands In order to 
protect their aboriginal property rights and 
their subsistence activities. The Alaska Na¬ 
tive Claims Settlement Act of 1971 Is based 
on Congressional recognition of the continu¬ 
ing Importance of subsistence hunting and 
fishing and conveyed to the natives title to 
forty million acres of land to protect their 
traditional economies and to permit them to 
develop their lands for Income and employ¬ 
ment. 

Congress has repeatedly and expressly con¬ 
firmed Alaska native hunting and fishing 
rights In Its conservation legislation. For 
more than a century, acts of Congress limit¬ 
ing or prohibiting the killing of fur seals, 
wild animals, and wild birds and restricting 
fishing In Alaska have provided exceptions 
for subsistence use. International conven¬ 
tions ratified by Congress for the protection 
of the fur seal and migratory birds contain 
like exceptions. 

Similarly, Congress exempted Eskimo sub¬ 
sistence whaling from the general provisions 
of the Marine Mammal Protection Act of 
1972 and the Endangered Species Act of 1973. 
In so doing, Congress reaffirmed aboriginal 
rights and chose not to predicate them on 
the actions of the Commission. 

Eskimo subsistence whaling Is an Integral 
and essential part of Eskimo culture and 
social structure, and these are constitu¬ 
tionally protected. Although the legal rights 
of Alaska Eskimos to cultural and social In¬ 
tegrity are not absolute, the United States 
may subordinate these fundamental rights 
only upon a clear showing of a compelling 
and substantial government interest. This 
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Interest cannot be pursued by means that 
broadly stifle personal liberties when the end 
may be achieved more narrowly. 

The draft Environmental Impact State¬ 
ment of August 1977 demonstrates no com¬ 
pelling and substantial Interest of the United 
States that would be served by acceding to 
the Commission's action to Justify truncat¬ 
ing the fundamental liberties of Its Eskimo 
citizens. 

The DEIS suggests that, were the United 
States to exercise Its legal right to object to 
the action. It "could lose credibility as a 
conservation force and Its efforts in other 
International conservation forums may be 
compromised.” To subordinate the constitu¬ 
tionally protected rights of Eskimo whaling 
communities to tactical considerations In 
International conservation negotiations Is 
unworthy of the nation’s high principles. The 
efforts of the United States to protect en¬ 
dangered species are successful because they 
are based on a strong ethical foundation and 
are supported by the American public. Its 
success and its public support could be 
eroded were the government to sacrifice the 
Alaska Eskimos to expediency In Its efforts 
to limit Internationally the commercial ex¬ 
ploitation of species other than the bowhead 
whale. 

The DEIS also states that objection to the 
Commission’s action would contradict Presi¬ 
dent Carter's public statements and actions. 
To the best of our knowledge none of these 
address the Issue of the Commission’s Juris¬ 
diction over Eskimo subsistence whaling. It 
is evident, however, that acquiescence to the 
Commission's ban on Eskimo whaling could 
compromise the President’s campaign to 
strengthen human rights around the world 
and may Impair our credibility with nations 
that view our national attitudes toward race 
and minorities with misgivings. Further, It 
would contradict the President’s avowed sup¬ 
port for policies that will strengthen rather 
than destroy Native American family and 
community life. 

Congress did not Intend that the Executive 
branch subordinate these vital government 
Interests and the personal liberties of Its 
Eskimo citizens to the actions of the 
Commission. 

Failure to file an objection to the Commis¬ 
sion’s action would also violate the require¬ 
ment that the United States must employ 
the least drastic alternative In seeking to 
preserve the bowhead whale. The Commis¬ 
sion’s action resorts to the most drastic alter¬ 
native, and the United States would be called 
upon to enforce it against armed and un¬ 
willing village populations. 

Under the Marine Mammal Protection Act 
and the Endangered Species Act. the United 
States has ample and unquestioned author¬ 
ity to halt any wasteful whaling practices 
and generally to regulate subsistence whal¬ 
ing If It is required to protect an endan¬ 
gered species. Regulation under these acts Is 
likely to prove more temperate and humane. 

Nevertheless this federal Intrusion Into the 
culture and society of Eskimo whaling com¬ 
munities Is unwarranted. Community self- 
regulation, with federal encouragement and 
support, Is the least drastic, most socially 
responsive alternative. It places the primary 
responsibility for preservation of the bow¬ 
head on those who have the most to lose by 
Its destruction. 

In light of the powers of Congress and Its 
clear Intent, compelling and substantial gov¬ 
ernment Interests, and the aboriginal and 
constitutional rights of the Eskimo, the 
United States is required to object to the 
Commission's action on Eskimo subsistence 
whaling. 

THE EVIDENCE 

The only possible Justification for Impos¬ 
ing a ban would be reasonable proof that the 
kill clearly and Immediately threatens the 
survival of the species. That Is, it must be 


shown that the Eskimos are a danger to 
themselves. This Is not supported by the 
facts. 

Before the United States can make an In¬ 
formed and valid Judgment It Is necessary 
to know with some reasonable degree of ac¬ 
curacy the abundance of the bowhead whale 
and Its reproduction rate In order to assess 
the Impact of Eskimo whaling and determine 
an acceptable level of harvest. 

Estimates of current bowhead population 
abundance vary widely. Rice (1964) esti¬ 
mates a population size of 1,000; Harry (1973) 
between 1,000 and 3,000; Durham (1974) 
2.500; Mitchell (1974) the high hundreds or 
low thousands; Fay (1975) about 1,000; and 
Scheffer (1976 ) 2,000. Marquette (1977) 

states, "A preliminary analysis of data ob¬ 
tained by OCSEAP surveys In 1976 suggests 
that as many as 800 bowhead whales may 
have migrated past Barrow during the spring 
survey period (25 April to June): given the 
protracted migration period (March until 
July) and the evidence of sightings and past 
catches of bowheads In the Chukchi Sea 
during the summer, It Is unlikely that this 
number totally accounts for the current 
stock size. 

Three 1977 reports by the Northwest and 
Alaska Fisheries Center of the National Ma¬ 
rine Fisheries Services agree that present 
abundance estimates cannot now be made 
with the requisite precision and accuracy: 

"Further examination of survey method¬ 
ology will be required before the questions 
concerning precision and accuracy of esti¬ 
mates of total bowhead abundance might 
be answered.”—Tillman. 

"The question of bowhead population 
abundance remains unanswered. From data 
collected In 1976 a total estimate cannot be 
made."—Braham and Krogman. 

“Reliable Information on the natural his¬ 
tory. numbers of animals, and migratory 
patterns with resepet to the bowhead popu¬ 
lation Is not now available for proper evalu¬ 
ation of the biological effect of the Eskimo 
harvest and of the potential effect of oil 
spills.”—Marquette. 

The Marquette report Indicates huge gaps 
In our knowledge of the natural history of 
the bowhead: 

Little Information on the biology of these 
animals Is available; 

Little Is known about the reproduction 
and growth of bowhead whales; 

The mating season for bowheads Is not 
well defined; 

The gestation and calving periods . . . are 
also not well defined for this species: 

Information concerning fetuses and new¬ 
born calves of bowheads has been rarely re¬ 
corded In the literature; and 

We do not know how long the lactation 
period Is nor how long calves remain with 
their mothers. 

The DEIS confirms this glaring lack of In¬ 
formation. With this as a basis for Judgment, 
the Executive branch clearly has no scientific 
Justification for acceding to the Commis¬ 
sion's ban on Eskimo subsistence whaling 
or for Imposing Its own. 

Available Information on the Eskimo har¬ 
vest past and present Indicate that the 
United States should not Impose limits on 
subsistence whaling. 

A number of observers over the past fifty 
years note an increase In the bowhead popu¬ 
lation: Bailey and Hendee (1926). Rainey 
(1947), Mansfield (1971), Mitchell (1974), 
and Fay (1975). Marquette (1977) states 
Eskimo observers also report Increased popu¬ 
lations. Rice (1974) estimates that there was 
no population change during this century 
despite Eskimo whaling. 

If. In fact, the population Is Increasing or 
stabilized—and there Is no contrary Indica¬ 
tion—then contemporary subsistence hunt¬ 
ing will not endanger the species, unless 
the kill Is increased over time to the point 


of depletion. Concern has been expressed over 
recent Increases In the number of bowheads 
harvested, those killed but lost, and, those 
struck but lost. Available Information sug¬ 
gests that the results of recent whale hunts 
probably fall within acceptable limits. 

Data for the period 1973-75 Indicate a 60% 
decrease In the number of bowhead whales 
harvested: 37 In 1973, 20 In 1974, and 15 In 
1975. Eskimo hunters attribute the poor 
results in 1975 to ice conditions. The total 
harvest of 72 whales In this three-year period 
represents a 15% decrease over the period 
1970-72, when 86 whales were taken. 

Opposite to this trend Is a sharp increase 
in the 1976 harvest when 48 whales were 
taken. Eskimo hunters attribute this to a 
greater abundance of whales and to good 
weather. A comparison of the harvest In the 
1976 spring hunt (36 whales) and the 1977 
spring hunt (26 whales) shows an overall 
decrease of 28 percent, despite a significant 
Increase from 13 to 19 in the number of bow¬ 
heads taken at Barrow. 

The harvest of bowhead whales appears 
to have remained fairly constant throughout 
this century, except at Barrow. At Point Hope 
It has ranged between 0-10 for 53 of the 60 
years reported and averaged 4.4 bowheads per 
year for the 60-year period. The most In¬ 
tensive harvest was during the four reported 
years in 1922 and 1924-26 when an average 
of 13 bowheads per year were taken. Over 
the past decade Point Hope has caught an 
average of 6.5 whales per year. In the three 
years 1975-77 It has taken an average of 6 
whales and in 1977 it took only 2 whales. 
At Walnwright, the harvest has ranged be¬ 
tween 0-3 bowheads for each of the 27 years 
reported and averaged 1.4 whales per year 
for a 27 year period. Over the past decade 
Walnwright has averaged 1.8 whales per year, 
and the result for the last three years falls 
slightly below this average. Klvallna has 
taken only 5 whales In the nine years re¬ 
ported and the one whale that It harvested 
in 1977 was Its first whale In five years. 
Other villages harvested 0-3 bowheads In 27 
of the 31 reports available and reported a 
total of only 71 bowheads taken since 1908. 

The harvest at Barrow has been far more 
erratic over time than at other villages. In 
a number of years during the early part of 
this century. Barrow took fewer whales than 
Point Hope, but this has not occurred In the 
last 18 years. Since 1949 there have been 
17 years when the harvest has ranged be¬ 
tween 0-10 whales (Including five years 
when no whales were taken) and 11 years 
when It ranged between 11-23 whales. Over 
the past decade Barrow has harvested an 
average of 13 whales per year compared with 
less than 6 whales per year for each of the 
two decades preceding It. However, during 
the years 1925-31, Barrow harvested an aver¬ 
age of 10 bowheads per year and In 1925 
took 19 whales, a harvest since exceeded only 
In 1976.' 

The DEIS estimates that the harvest In the 
last decade Is higher than at any other time. 
However, Its data for the early years Is based 
largely on reports from only two villages. Bar- 
row and Point Hope, while In recent years, 
owing to Improved monitoring, Its data re¬ 
flect results from nine villages. Our analysis 
of the data from these two villages Indi¬ 
cated that the harvest falls within historic 
limits. The greatest annual harvests occurred 
In 1885 with 40 whales taken, 1896 with 39. 
and 1908 with 36. The greatest total harvest 
over two consecutive years occurred In 1908- 
09 when 60 whales were taken. (During this 
same year 10-12 whales were harvested at 
Icy Cape.) The decade when the most Inten¬ 
sive harvesting occurred appears to be the 
1920s. 

1 The results of the 1977 fall hunt are not 
available at this time. 
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There are undoubtedly many factors that 
determine year-to-year fluctuations In the 
harvest and the relatively constant rate of 
harvesting over time. A number of these are 
beyond the direct control of the whalers, 
among them: the exigencies of the weather, 
Its anect on migration patterns, and the 
sheer luck of the chase. These would tend to 
balance out over time. 

It appears that the most Important human 
factor limiting the harvest Is the level of 
effort, measured In the number of crews en¬ 
gaged In whaling. The evidence suggests that 
this, In turn. Is governed by traditional, self- 
imposed community restraints on excessive 
hunting and that these restraints are directly 
related to community needs. 

The DEIS suggests that the Increased har¬ 
vest In 1976 and the general Increase in the 
past decade may be attributable to a sudden 
affluence resulting from the Alaska Native 
Claims Settlement Act of 1971 and from wage 
work, enabling more whalers to purchase 
boats and equipment. On the other hand, an 
Increase In the cash economy could reduce 
community dependence on subsistence whal¬ 
ing, and time spent working for wages could 
reduce time available for hunting. 

We suggest that one factor which most 
directly influences the number of crews whal¬ 
ing appears to be the result of the prior whal¬ 
ing season—that Is. need. 

The Importance of the success of the prior 
season In determining the number of crews 
whaling Is Illustrated by the following table, 
which shows (a) the number of bowheads 
taken In the spring and fall seasons from 
1973 to 1977 and (b) the number of crews 
whaling during the spring seasons. 

1973 1974 1975 1976 1977 

(a) (b) (a) (b) (a) (b) (a) (b) (a) (b) 


St. Lawrence. 6_ 2 8 1 23 8 2_ 

Kivalina. 0 .... 0 5 0 5 0 3 1 .... 

Point Hope. 7 11 6 10 4 13 12 14 2 . ... 

Wainwright. 361204382 .... 

Barrow: 

Spring. 15 28 6 21 10 30 13 36 19 .... 

Fall.. 2 .... 3 .... 0 .... 10. 


In the spring of 1973 Point Hope, Wain¬ 
wright, and Barrow reported a total of 45 
crews whaling and a harvest of 25 whales. 
Barrow took 2 whales In the fall. In the 
spring of 1974 each village shows a decrease 
In the number of crews, with the most 
significant decreases occurring at Wainwright 
and Barrow. In the spring of that year, 33 
crews engaged In the hunt, a 27 Cr decrease 
over the prior year, and they harvested 13 
whales, a >‘8% decrease. Barrow took 3 whales 
In the fall. Then in the spring of 1975. ap¬ 
parently to compensate for the sharp 
decrease In the 1974 harvest, the number of 
crews from these three villages Increased to 
47—the 1973 level: but, owing to weather 
conditions, the results were poor and only 
14 whales were taken. Barrow took none In 
the fall. In the spring of 1976. following this 
same pattern, the number of crews Increased 
to 58 and the number of whales harvested 
rose to 28—twice the spring harvest of the 
prior year, but only slightly above the level 
for 1973. The fall harvest at Barrow rose to 
the unprecedented level of 10 whales. The 
experience at St. Lawrence Island shows a 
similar pattern: the number of crews rose 
3004? to 23 In 1975 following poor results 
In 1974 when only 2 whales were taken. The 
significance of reports from Kavallna are 
obscured by the fact that no whales were 
taken from 1973 to 1976, but they probably 
reflect a maximum level of effort by this 
small village. 

The importance of factors of opportunity 
and chance beyond the hunters’ control are 
reflected In the lack of direct correspondence 
between the number of crews whaling and 


the number of whales harvested. The follow¬ 
ing table shows the total number of boats 
operating at Point Hope. Wainwright, and 
Barrow In the spring hunts: the number of 
whales taken: and the average number of 
whales taken per crew: 



Crews 

Whales 

taken 

Harvest 
per crew 

1973 _ 

.45 

25 

0. 55 

1974 .... 

.33 

12 

.40 

1975 _ 

_47 

14 

.30 

1976 _ 

.. 58 

28 

.48 


This Is most vividly shown by the results 
from St. Lawrence Island where 8 crews took 
2 whales In 1974 and 23 crews took only 
1 whale in 1975. 

The number of crews whaling in 1977 ap¬ 
pears to indicate an Important change In the 
factors controlling need. Owing to the great 
harvest In 1976, It would be expected that the 
number of crews would decline; but pre¬ 
liminary reports Indicate that approxi¬ 
mately the same number of crews were 
engaged In the spring of 1977. A decline In 
the cash economy and/or restrictions on the 
hunting of other species probably account 
for this. Greater federal efforts to enhance 
and stabilize the cash economy of the villages 
and conservation management based on the 
human ecology of the region rather than by 
species should reduce this sudden Increase 
in reliance on the bowhead. 

What causes special concern Is the recent 
sharp Increase In the numbers of bowheads 
reported killed but lost and struck but lost. 
Barrow accounted for all eight animals re¬ 
ported killed but lost In 1976 and 11 of 13 
reported between 1973-76. Barrow and Point 
Hope together accounted for 30 of the 35 
whales reported struck but lost in 1976 and 
75 of 99 reported in 1973-76. The number 
of whales struck but lost In the spring of 
1977 rose alarmingly to more than twice the 
number for the prior year. 

The DEIS suggests that one of the factors 
contributing to an Increase In the number 
of whales lost may be Increased hunting by 
Inexperienced crews of young men. It Is pres¬ 
ently Impossible to guage the Impact of In¬ 
experienced crews. 

Improved monitoring may account, In part, 
for the Increase in the number of whales re¬ 
ported lost. This might help explain differ¬ 
ences among observers on the ratio of whales 
harvested to whales struck. Johnson et al. 
(1966) estimates that the ratio Is 1:4 and 
Durham (1974) estimates 1:4 or 1:5. Scott 
(1951) and Marquette (1977) estimate 50 
percent of all whales struck are not recov¬ 
ered. But monitoring Is Inherently difficult. 
Eskimo hunters point out that there may 
be considerable duplication In the count of 
whales lost. For example, a wounded whale 
Is more likely to be struck again; a mortally 
wounded whale as struck but lost may be 
counted again as killed but lost. Occasionally 
a whale counted as struck but lost is har¬ 
vested In another season. Abnormal weather 
conditions, an abundance of whales, and 
chance undoubtedly are factors in animal 
variations In the number of whales lost. For 
example, the number of St. Lawrence Island 
crews engaged In the hunt In 1974 and 1975 
Increased from 8 to 23, but the number of 
whales lost only Increased from 2 to 4. At 
Barrow, the number of crews whaling In the 
spring of 1974 and 1975 Increased from 21 
to 30, but the number of whales lost de¬ 
creased from 20 to 11. In any case, the num¬ 
ber of whales lost by new crews can be ex¬ 
pected to decline with experience. Federal 
funds for a program to assist whaling vil¬ 
lages In training new crews might accelerate 
the learning process. 

There Is general agreement that equip¬ 


ment failures and a change In whaling meth¬ 
odology at Borrow contributes to an unneces¬ 
sarily large number of whales struck but 
lost. 

Eskimo whaling communities are acutely 
aware of the hazards associated with any 
significant Increase In the number of whales 
killed and are seeking means to limit this 
without Impairing their culture and society, 
and their health and general wellbeing. They 
have Invited the United States to assist them 
In their efforts. 

Eskimo community restraints have worked 
effectively In the past to limit the number 
of whales killed and the species has survived 
and may be Increasing. There Is no reason 
to believe that they will not work In the 
future and no evidence to support the Com¬ 
mission's drastic action. 

ENFORCEMENT 

The key to International conservation ef¬ 
forts Is agreement by governments and peo¬ 
ples that the regulations Imposed are Just 
solutions to International problems. To the 
Eskimo people of Alaska, the action of the 
Commission to ban subsistence whaling Is 
capricious and arbitrary. For the United 
States to disregard Its own laws and fall to 
object to the action can only help under¬ 
mine Eskimo respect for our laws. 

It Is virtually certain that Eskimos will 
not comply voluntarily and will attempt to 
continue to hunt. Enforcement of the ac¬ 
tion on an unwilling population that feels 
betrayed would be extremely difficult, with 
grave pollttca! consequences. At a minimum, 
one can foresee massive civil disobedience. 
At worst, the federal government might have 
to resort to armed Intervention against Its 
own people and order military occupation of 
Native villages In order to compel obedience 
to an International ruling In violation of 
long-standing American principles. 

CULTURAL IMPACTS 

Opposite to the uncertainty surrounding 
the Impact of Eskimo whaling on the sur¬ 
vival of the species Is the certainty that a 
sudden, arbitrary and capricious ban on 
whaling would seriously disrupt, and might 
destroy, a complex economic and social struc¬ 
ture that has evolved over thousands of 
years. The federal government has had two 
centuries In which to observe the devastat¬ 
ing effects of Its intervention Into Native 
American community life. 

It has long been the policy. If not the prac¬ 
tice, of the United States to recognize and 
respect the cultural Integrity of minority 
populations. The thrust of federal programs 
for Indian and Alaska Native people has been 
based on the recognition that cultural plu¬ 
ralism Is a source of national strength. 
Where, as here, governmental Intervention Is 
proposed Into a matter that Is of such pro¬ 
found consequence for the survival of a 
people, the government must examine care¬ 
fully and critically the Importance of and 
the rationale tor Its action. 

The destructive Impact of government In¬ 
tervention Is Indicated by Alexander H 
Leighton. M.D.-, a member of our National 
Committee on Indian Health, In his state¬ 
ment objecting to the Commission’s action: 

"Subsistence whale hunting Is of the first 
order of Importance In terms of traditional 
Eskimo culture. It Is vital to the develop¬ 
ment of skills, dignity, and cooperation; and 
these are Important values to the mental 
health and psychosomatic wellbeing of Eski¬ 
mo whale hunters. Any Interference with the 
opportunity to continue the traditional hunt 
Is a very serious matter and would undoubt- 

= Dr. Alexander H. Leighton Is Professor of 
Behavioral Sciences Emeritus. Harvard Uni¬ 
versity: National Health Scientists of Can¬ 
ada; and Professor of Psychiatry and Preven¬ 
tive Medicine. Dalhousie University Medical 
School. 
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edly have adverse affects on mental health In 
the whaling villages and on the self-image 
and personality structure of the people af¬ 
fected." 

"Eskimo hunters are the first to acknowl¬ 
edge that protecting the whale Is essential 
to the preservation of their culture. For 
thousands of years, community self-regula¬ 
tion has proven successful In safeguarding 
the species. It should be encouraged, rather 
than thwarted, by government action.” 

Calories are not culture. The solution 
reached by the Soviet Union—using state 
whaling vessels to harvest bowheads and 
deliver them to Its Eskimo population—pro¬ 
vides for Eskimo physical needs but under¬ 
mines their cultural Integrity. For the United 
States to resort to solutions such as this 
would begin the transformation of Inde¬ 
pendent, self-reliant and self-sufficient Amer¬ 
ican Eskimo communities to welfare ghettos. 
The caloric Intake of Eskimo people from 
bowhead whales can be replaced; but the 
cultural fabric of Eskimo life that Is woven 
around the whale hunt cannot be. 

Federal Intervention would undermine 
vital family and social structures. These 
would in turn contribute to the circum¬ 
stances leading to the break-up of Eskimo 
families, already a widespread problem In 
Native Alaska. Children separated from their 
families may suffer such severe distress that 
It Interferes with their physical, mental, and 
social growth and development. Government 
intrusion Into the cultural life of the com¬ 
munity disrupting Its subsistence economy 
and Its traditional mechanisms for self-reg¬ 
ulation could ultimately lead to the creation 
of a "culture of poverty" where large num¬ 
bers of people feel hopeless, powerless, and 
unworthy, and where state Intrusion be¬ 
comes the norm rather than the exception. 

Government Intervention apparently has 
already begun dismantling the Eskimo econ¬ 
omy. Federal and state Interference with the 
Eskimos' ability to harvest other foods— 
Including caribou, walrus and migratory 
birds—seems to have caused the villages to 
become more dependent on the bowhead than 
before and this In turn may ultimately 
threaten the species. 

IMPACT ON CONSERVATION 

Since the Bering Sea stock of bowhead 
whales became the subject of special atten¬ 
tion by the Commission's Scientific Com¬ 
mittee In 1972, the Commission has encour¬ 
aged the United States to study the popula¬ 
tion abundance and natural history of the 
bowheads and the Impact of Eskimo whaling 
on the species. It has also sought to limit 
waste—that Is, the number of whales struck 
but lost. The failure of the United States 
to act promptly and the sharp Increase In 
the number of whales lost led to the Com¬ 
mission's drastic action In 1977. 

This action. If enforced, would help to de¬ 
feat the Commission’s own goals. To Impose 
a ban on Eskimo harvest before the results 
of the studies In progress are analyzed Is un¬ 
scientific and unjustified. To Interrupt sub¬ 
sistence whaling now would seriously Impair 
the validity of studies seeking to understand 
the changing Eskimo subsistence economy 
over time and the Impact of Eskimo whaling 
on the species. Moreover, If the Eskimos be¬ 
lieve, as they now have reason to fear, that 
the Information they have generously shared 
with scientific Investigators will be used 
against them, they may refuse to cooperate 
any longer. This would result In a loss of the 
best source of Information for learning more 
about the bowhead's natural history. 

Moreover, successful enforcement of the 
ban could lead to an Increased harvest of 
other whales and marine mammals, possibly 
endangering these species. 

The leadership role of the United States 
In world conservation agreements has been 
made possible by the support of the Ameri¬ 
can public for such efforts. Acquiesence by 
the federal government In an action that Is 


arbitrary. In violation of domestic law, and 
dangerous to the Eskimo people can only 
lead to an erosion of this support. If the 
United States Is required to employ military 
measures to suppress a defenseless aborigi¬ 
nal people, which It has pledged to protect, 
on the pretext of saving them from them¬ 
selves, the impact on world public opinion 
could be catastrophic. 

CONCLUSION 

For the reasons stated above, we urge that 
the United States exercise Its legal right to 
object to the Commission’s action to ban 
Eskimo subsistence whaling, and we further 
urge that the federal government encourage 
and support Eskimo community self-regula¬ 
tion. 

Mr. STEVENS. I yield back the re¬ 
mainder of my time. 

The PRESIDENT pro tempore. Under 
the previous order, the Senator from 
Alabama (Mr. Allen) is recognized for 
not to exceed 15 minutes. 


PANAMA CANAL TREATIES—NO. 12 

Mr. ALLEN. Mr. President, this is the 
12th speech in a series dealing with the 
proposed Panama Canal treaties. Yes¬ 
terday I testified before the Senate 
Committee on Foreign Relations, and in 
lieu of full remarks in the Senate on the 
canal treaties. I obtained unanimous 
consent to have printed in the Record 
my testimony at the Foreign Relations 
Committee hearing. Today, Mr. Presi¬ 
dent, I will discuss the historical back¬ 
ground against which the United 
States negotiated the Hay/Bunau- 
Varilla Treaty, the treaty of 1903, which 
made possible the construction of the 
Panama Canal. Frankly, there is so much 
misinformation on this subject that per¬ 
haps the Senate will find advantage in 
a review of the facts as they actually 
occurred. 

Although an isthmian canal had been 
contemplated from the time of Cortez, 
the first significant event leading to the 
construction of the canal was the treaty 
of 1846 with Colombia, then known as 
New Granada. Under the provisions of 
the treaty, New Granada guaranteed to 
the United States the exclusive right of 
transit across the Isthmus of Panama— 
the State of Panama, which was then a 
province of New Granada—“upon any 
modes of communication that now exist 
or that may be hereafter constructed.” 

So this language is really the forerun¬ 
ner of the rights and the property rights 
that the United States gained under the 
treaty of 1903 "upon any modes of com¬ 
munication that now exist or that may 
be hereafter constructed.” In exchange, 
the United States guaranteed "positively 
and efficaciously” the “perfect neutral¬ 
ity” of the isthmus—I repeat, this sort 
of language goes away back, more than 
100 years; the United States guaranteed 
“the perfect neutrality” of this area 
“positively and efficaciously," and fur¬ 
ther guaranteed New Granada's right of 
sovereignty in the isthmus. Pursuant to 
this agreement, the United States con¬ 
structed the Panama Railroad, which 
now crosses the isthmus in the vicinity 
of the Panama Canal. 

The discovery of gold in California in 
1848 intensified the interest of the United 
States in a route across the isthmus. 


Ultimately, however, the single event 
which focused the full attention of U.S. 
citizens on the desirability of construct¬ 
ing a canal was the dramatic 1898 voyage 
of the battleship Oregon at the beginning 
of the Spanish-American War from the 
west coast of the United States around 
the Horn and into the Caribbean. Our 
first true modem battleship, the Oregon 
was in San Francisco when the Maine 
blew up in Havana Harbor. Victory over 
Spain in the Caribbean was dependent 
on the Oregon’s presence. The warship 
was a beautiful and well equipped vessel, 
and with determined sailing, she did ar¬ 
rive off Cuba in time to play a crucial 
part in the battle of Santiago Bay. How¬ 
ever, the trip took almost 70 days, high¬ 
lighting the great necessity for an 
Isthmian Canal for expedited American 
naval operations. The long voyage of the 
Oregon was the great catalyst in firming 
American resolve to sever the continents. 

Years prior, in 1850, as a first step, the 
construction of the Panama Railroad 
had begun. The railway was finished 5 
years later at a cost of $8 million, six 
times the initial estimate. The world’s 
first transcontinental railroad, its high 
construction cost which would just be a 
drop in the bucket compared to the costs 
today, of course, made it the most ex¬ 
pensive rail line on Earth. Nevertheless, 
at a price of $25 in gold for a one-way 
ticket, it earned massive profits for its 
stockholders. Twenty-five dollars in 
gold, Mr. President, a high price in that 
day, was nevertheless considered quite 
a bargain inasmuch as a passenger could 
thereby reduce greatly the length of time 
required to remain in Panama during a 
transit from one ocean to the other. Pan¬ 
ama was considered the most unhealthy 
region in the civilized world, and the less 
time spent there by a traveler, the better. 
During the construction of the railroad, 
for example, more than 6,000 construc¬ 
tion workers died of cholera, dysentery, 
yellow fever, malaria, and smallpox— 
all diseases for which there was then no 
known cure. 

So, Mr. President, thanks to this treaty 
of 1846 with New Granada and thanks 
to American initiative, the isthmus at 
Panama was spanned. So we have a long 
history of operations in Panama, in mov¬ 
ing from one ocean to the other, then 
by railroad and now by canal. Under the 
terms of the treaty with New Granada, 
the United States was obliged to keep the 
railroad open and to protect it against 
any potential enemy, by force of arms if 
necessary. As a result. U.S. naval vessels 
were customarily stationed in the Carib¬ 
bean off Colon and Panama City. 

Way back then, Mr. President, we were 
given the right to defend the railroad 
and to keep the railroad open. So there 
is a parallel history between the situation 
regarding the canal today and the Pan¬ 
ama Railroad of a century and a quarter 
ago. 

That is one of the big objections to this 
treaty today, that it does not properly 
provide for defense of the canal. The 
construction of the terms of the treaty 
are in doubt, with Panama saying one 
thing and our negotiators saying an¬ 
other. I would say, Mr. President, that 
the express terms of the treaty would in- 
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dicate to my mind that the Panamanians 
have the proper construction of what the 
treaty means. 

Way back 125 years ago it was provided 
that we would have a right to defend 
this method of going from one ocean to 
another, transiting the isthmus. 

Now the point of recalling these facts. 
Mr. President, is to refute some of the 
present-day mythology surrounding the 
history of the efforts of our country in 
the Isthmus of Panama. The true facts 
are that the United States was deeply in¬ 
volved in Panama from a very early stage 
and that the work of the United States 
has been the critical element in estab¬ 
lishing and maintaining safe routes of 
travel between the two oceans. A reex¬ 
amination of the history of U.S. efforts 
in Panama confirms the tremendous in¬ 
vestment of life and materiel required of 
the United States in its great national 
adventure in the Isthmus at Darien. 

Most of us, for example, have forgotten 
the hard work of Admiral Ammen, who 
led seven expeditions to Central America 
between the years of 1870 and 1875 for 
the purpose of obtaining knowledge 
about where a canal should be built. 
Frankly, Mr. President, it was not at all 
obvious that the best route was the route 
ultimately taken, and much debate, as 
well as engineering surveys, ensued from 
the time of Admiral Ammen’s initial ex¬ 
peditions until the time of decision to 
use the present route. The expeditions of 
Admiral Ammen were carefully done, and 
his results formed a basis for future ef¬ 
forts. Commenting on the Ammen expe¬ 
ditions. then President Grant com¬ 
mended the canal project to the Ameri¬ 
can people with the statement. “An 
American canal, on American soil”—not 
a bad recommendation and certainly a 
sound concept. 

To be sure. Mr. President, other na¬ 
tions attempted to compete with the 
United States in efforts to connect the 
oceans. Most notable of these was the ef¬ 
fort made by the French under the lead¬ 
ership of Ferdinand de Lesseps. De Les- 
seps' claim to fame was considerable 
since he supervised the construction of 
the sea level canal at Suez. However, 
Suez had no relationship to Panama and 
de Lesseps met with no success when he 
tried to transpose the methods used at 
Suez to the pestilent-ridden jungles of 
Central America. The French effort col¬ 
lapsed in 1889 amid charges of embezzle¬ 
ment and corruption. Subsequent at¬ 
tempts to renew French construction 
succumbed rapidly to the returning jun¬ 
gle. 

In 1899, after the events of the Span- 
ish-American War, the United States es¬ 
tablished the Isthmian Canal Commis¬ 
sion and placed the agency under the 
leadership of Rear Adm. John G. Walker. 
The Commission was charged with se¬ 
lecting a route somewhere across the 
isthmus and was given the further objec¬ 
tive of recommending the type of canal 
to be built. Nicaragua, not Panama was 
recommended, and candidly, Mr. Presi¬ 
dent. absent political considerations, the 
Nicaraguan route may well have been the 
proper choice and indeed may well be the 

proper choice now if the United States 
does choose to construct a sea level canal 


for the transit of major warships and 
supertankers. 

So, Mr. President, Nicaragua was the 
preferred route; Nicaragua was viewed as 
a country with a healthier climate and a 
more stable government than Panama; 
Nicaragua had very strong support in the 
Congress, particularly in the Senate un¬ 
der the leadership of the great Senator 
from Alabama, John Tyler Morgan. Sen¬ 
ator Morgan, of course, is known as the 
father of the Panama Canal, even though 
initially he supported the Nicaraguan 
route. Once the decision was made to 
construct a canal in Panama. Morgan, as 
chairman of the Senate Committee on 
Interoceanic Canals, threw his full en¬ 
ergies into the Panamanian project. 

But as I said, Mr. President, initially 
Nicaragua held the favored route; ulti¬ 
mately, however, at the culmination of 
what was then known as the Battle of 
the Routes, Congress on June 28, 1902, 
passed the Spooner Act to authorize the 
construction of an interoceanic canal in 
Panama. 

This is in support of the discussion to¬ 
day, as to whether the entire Congress 
has to pass an act in addition to the Sen¬ 
ate giving its advice and consent to the 
treaty. 

You know, Mr. President, back in 
those days it was thought that the Con¬ 
gress had to authorize the President to 
take a major step in foreign policy, such 
as the initiative required to obtain 
canal rights in Panama. So they did 
pass this act called the Spooner Act to 
give to the President the authority to 
proceed. The Spooner Act involved the 
acquisition of territory, and we have 
certainly come a long way since those 
days because now we have an adminis¬ 
tration asserting, notwithstanding the 
clear language of the Constitution, that 
there is not even a need to obtain con¬ 
gressional authorization to cede U.S. 
territory to another nation. Yes, Mr. 
President, we are light-years removed 
from the way Government was con¬ 
ducted in 1902, even though only 75 
years have elapsed. 

The Congress gave the President au¬ 
thority in the Spooner Act to acquire 
from the Republic of Colombia "per¬ 
petual control of a strip of land” not 
less than 6 miles in width from the 
Caribbean Sea to the Pacific Ocean, and 
having obtained such property, there¬ 
after to excavate, construct, and “per¬ 
petually maintain, operate, and protect 
thereupon a canal.” So the Congress au¬ 
thorized the President to acquire this 
strip of land, and of course eventually 
President Theodore Roosevelt did ac¬ 
quire the strip of land. Yet the 95th 
Congress is being avoided entirely now 
that the administration wants to give 
this strip of land away. 

But look at this, Mr. President. The 
Spooner Act contained some further 
provisions which should be of interest to 
the Senate. The President under the 
Spooner Act was further directed to 
maintain U.S. “jurisdiction over said 
strip and the ports at the ends thereof 
to make such police and sanitary rules 
and regulations as may be necessary to 
preserve order and preserve the public 
health thereon and to establish judicial 


tribunals as may be agreed upon thereon 
as may be necessary to enforce such rules 
and regulations.” 

The point I am making, Mr. President, 
is that this canal was no project lightly 
entered into by the United States. The 
Congress and people were deeply in 
volved every step of the way. Great 
forethought went into the negotiations 
with Colombia and later with Panama. 
Great forethought went into the condi¬ 
tions under which the United States felt 
it would be acceptable for the United 
States to undertake the tremendous 
financial and human sacrifice that would 
be required to build this manmade 
wonder of the world. The matter was de¬ 
bated, studied, fought over, covered ex¬ 
tensively in all the periodicals of the 
time, and only when great national con¬ 
sensus emerged was the project finally 
initiated. 

How much different is the situation we 
face today. Our people are united in 
their resolve against these ill-advised, 
imperfectly drafted, and dangerous 
treaties, yet the administration and 
much of the national mass media have 
joined forces to attempt to ram these 
proposals down the throat of the Senate, 
to attempt to revise history, to attempt 
to reeducate our people—our people, Mr. 
President, understand already the his¬ 
tory of the Panama Canal, because most 
of them grew up being told in their 
homes that its construction was perhaps 
our Nation's greatest peacetime ac¬ 
complishment. 

So, Mr. President, our people are going 
to have to be reeducated quite a bit if 
their resolve in opposition to these 
treaties is to be seriously shaken. It is 
going to take around-the-clock work by 
revisionist historians to convince our 
people that the construction of the 
Panama Canal was not a glorious 
achievement representing the very best 
of what is good about our country, a 
great work for peace and for humanity, 
an effort which produced benefits in 
medical science we are still enjoying 
today, and an achievement which lifted 
the Province of Panama from abject 
poverty, ignorance, and misery to a posi¬ 
tion of wealth and respect among Central 
American nations. 

Efforts to revise history are well under¬ 
way. For many months now and with 
greater and greater frequency, we hear 
accounts implying that the United States 
stole the Canal Zone from Panama and 
somehow, through intrigue, euchred the 
Panamanians out of their most valuable 
asset. These accounts conveniently over¬ 
look the simple fact that the only asset 
held by Colombia and later Panama was 
an accident of geography covered by a 
jungle into which only the brave or fool¬ 
hardy dared to tread and from which few 
emerged. 

Tomorrow, Mr. President, I plan to 
discuss the final events leading to the 
negotiation of the treaty of 1903, the 
Hay/Bunau-Varilla Treaty. My purpose 
will be to explain the circumstances 
under which the treaty was agreed upon 
and hopefully to refute the allegations of 
misconduct on the part of the United 
States in obtaining our rights ill Panama 
In my judgment, study of the history of 
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the treaty of 1903 Is a worthy pursuit for 
all of us, because the American people 
are being told by many that we have 
something to be ashamed of in our acqui¬ 
sition of the Canal Zone. Mr. President, 
rather than shame, Americans should 
feel—and do feel—an immense sense of 
pride. A reexamination of the history of 
the period, rather than causing embar¬ 
rassment, should reinforce our sense of 
appreciation for a great national 
achievement and should strengthen al¬ 
ready strong resistance to any proposal 
which would tear down a work well done. 


ORDER OF BUSINESS 

The PRESIDENT pro tempore. Under 
the previous order, the Senator from New 
Mexico is recognized for not to exceed 
15 minutes. 

Mr. ROBERT C. BYRD. Mr. President, 
will the Senator yield for a unanimous- 
consent request? 

Mr. SCHMITT. I yield. 


AMENDMENT TO UNANIMOUS-CON¬ 
SENT AGREEMENT—S. 2114 

Mr. ROBERT C. BYRD. Mr. President, 
I am Informed by Mr. Melcher that he 
was unaware of the agreement entered 
into last night on the utility rate reform 
bill, S. 2114, and that he has an amend¬ 
ment he wants to call up. I. therefore, ask 
unanimous consent that a time limit of 
1 Vz hours on the Melcher amendment 
be divided in accordance with the usual 
form. 

Mr. BAKER. Reserving the right to ob¬ 
ject, and I will not object, Mr. Presi¬ 
dent, Senator Melcher spoke to me about 
this matter. We have no objection to 
amending the unanimous-consent re¬ 
quest in that respect. 

The PRESIDENT pro tempore. With¬ 
out objection, it is so ordered. 


TIME-LIMITATION AGREEMENT— 
S. 1863 

Mr. ROBERT C. BYRD. Mr. Presi¬ 
dent, this request has been cleared with 
the distinguished minority leader and 
with the chairman of the committee and 
the ranking member. 

I ask unanimous consent that at such 
time as S. 1863, Calendar Order 418, is 
called up and made the pending business 
before the Senate, there be a time agree¬ 
ment thereon of 3 hours to be equally di¬ 
vided between Mr. McIntyre and Mr. 
Tower, that there be a time limit on 
any amendment of 30 minutes, a time 
limit on any debatable motion, appeal, 
or point of order of 20 minutes, and that 
the agreement be in the usual form. 

The PRESIDENT pro tempore. With¬ 
out objection, it is so ordered. 

The text of the agreement is as fol¬ 
lows: 

Ordered, That when the Senate proceeds 
to the consideration of S. 1863 (Order No. 
418), a bill to authorize appropriations dur¬ 
ing the fiscal year 1978 for procurement of 
aircraft and missiles, and research, develop¬ 
ment. test, and evaluation for the Armed 
Forces, and for other purposes, debate on 
any amendment shaU be limited to 30 min¬ 
utes. to be equally divided and controlled 
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by the mover of such and the manager of 
the bill, and debate on any debatable mo¬ 
tion, appeal, or point of order which Is sub¬ 
mitted or on which the Chair entertains de¬ 
bate shall be limited to 20 minutes, to be 
equally divided and controlled by the mover 
of such and the manager of the bill: Provid¬ 
ed. That In the event the manager of the 
bill Is In favor of any such amendment or 
motion, the time In opposition thereto shall 
be controlled by the minority leader or his 
designee: Provided further. That no amend¬ 
ment that Is not germane to the provisions 
of the said bUl shall be received. 

Ordered further, That on the question of 
final passage of the said bill, debate shall 
be limited to 3 hours, to be equally divided 
and controlled, respectively, by the Senator 
from New Hampshire (Mr. McIntyre) and 
the Senator from Texas (Mr. Tower): Pro¬ 
vided, That the said Senators, or either of 
them, may, from the time under their con¬ 
trol on the passage of the said bill, allot ad¬ 
ditional time to any Senator during the 
consideration of any amendment, debatable 
motion, appeal, or point of order. 

Mr. ROBERT C. BYRD. I thank the 
Senator for yielding. 


THE 20TH ANNIVERSARY OF 
SPUTNIK SATELLITE 

Mr. SCHMITT. Mr. President, a num¬ 
ber of Senators a few days ago had 
planned to enter into the Record state¬ 
ments related to the 20th anniversary of 
the first artificial satellite to be launched 
into orbit around the Earth; namely, the 
satellite of the Soviet Union commonly 
known as sputnik. That event occurred 
on October 4,1957. 

As a consequence of the activity sur¬ 
rounding the recent energy debates, we 
were unable to get together and suitably 
honor the beginning of the space age 
yesterday. 

Today, individually, and I am sure for 
possibly several days, we will try to so 
honor that event. 

It is hard for me to believe that it has 
only been 20 years for all that has hap¬ 
pened to have happened as mankind has 
begun to move civilization off this planet 
and into space. 

As with a few other historic events in 
our times, many individuals could re¬ 
member exactly what they were doing 
and where they were when the an¬ 
nouncement of the Soviet Union's suc¬ 
cess in space was made. 

I happened to be on the west coast of 
Norway in a small farming community 
pursuing studies related to a line of re¬ 
search as a geologist that I was pursuing 
at the time, and living with a farm fam¬ 
ily in the area known as Sunnmorre. As 
I struggled through the use of Norwegian 
as the language of the area, I occasion¬ 
ally took a break from that effort to 
listen to the Voice of America. In so do¬ 
ing, I was Informed of this great accom¬ 
plishment by the Soviet Union and by 
mankind. I did not get much sleep that 
night as I reflected on something I had 
not thought about, other than in the 
reading of science fiction as a child. 
Then, as the days and months went by, 
during my year as a student at the 
University of Oslo, I began very quickly, 
I think, to realize the profound psycho¬ 
logical impact that this event was hav¬ 
ing on the young people of the world. 


The Oslo student community was not 
just Norwegians and Americans. It was 
Soviets, Polish, Indonesians, Africans, 
South Americans, young men and women 
from all over this world. There was al¬ 
most no conversation during that time 
that I can remember that did not even¬ 
tually end up discussing not only the 
event itself but the impact that space 
activities would have on the history of 
nations and the history of mankind. One 
could not be exposed to that interest in 
young people and not realize that the 
space era upon which we had entered 
would be a major, if not the major, in¬ 
fluence on the future history of man¬ 
kind. 

Sputnik had great influence on the 
direction of science and the direction of 
engineering, technology, and education 
in the United States of America. We 
thought for some period of time that we 
were in a race, a very critical race, with 
the Soviet Union to reach the Moon. As 
it turned out, in 1968, for a variety of 
reasons, it was clear to most observers 
of the space scene that there was, in 
fact, no race; that the technological con¬ 
test was unequal; that the United States 
was clearly capable of going to the Moon 
with men and returning those men 
safely to the Earth; that the Soviet 
Union was not, and I still believe today, 
is not capable of so doing. 

That does not mean that the Soviet 
Union and other nations lack capability 
to operate in space with men and op¬ 
erated satellites, but the question of deep 
space travel and exploration and, in fact, 
civilization, is still largely a question that 
only the technological base of the United 
States can face. I think it more import¬ 
ant, on, this 20th anniversary of the 
launching of the space age, that we 
should reflect on what history will think 
of this 20-year effort, largely dominated 
by the United States, what history, 100 
years from now or 500 years from now 
or 1,000 years from now, will record as 
being the significant point or points dur¬ 
ing these two decades. 

Mr. President, I believe very strongly 
that we can put ourselves roughly in the 
position of the historians of that future 
time and look back on the history of 
science, of technology, of nations and of 
mankind, and draw some general con¬ 
clusions about what they will write. In 
the history of science, these historians 
will, I believe, view the effort to explore 
the Moon and to study space scientif¬ 
ically from space as a unique event in 
the history of science, an event that 
marked the time when scientists and 
man in general obtained their first-order 
understanding of a second planet. For 
the first time and only time could that 
be said. 

The Moon offers a great insight into 
the early history of the Earth and now, 
for the first time, mankind could tap that 
insight. Man suddenly realized that his 
understanding of the Sun as viewed from 
the Earth was extremely primitive and 
that science now had a new platform 
outside the atmosphere from which to 
study the Sun, which drives this solar 
engine we call the Earth, around which 
we circle, and upon which we depend for 
our lives. 
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In the history of technology, these 
historians again, I think, will view the 
experience of the last 20 years as, rough¬ 
ly, a single event in time, for mankind, 
for the first time, vastly expanded the 
technological base on which we stand 
as a species to do new things, to do 
things that will solve crises such as en¬ 
ergy crises, that will solve the crises of 
poverty, education, communications, dis¬ 
ease, and so on; a technology base that, 
for the first time in human history, 
developed as a consequence of essentially 
peaceful activities and not the activities 
of war or activities related to war. To 
have another way of doing things, of 
developing a technology base should be 
taken, and I think will be taken, with 
great encouragement by future genera¬ 
tions. 

Those historians in that distant time 
that will look at the progress and history 
of nations also, I believe, will look upon 
the last 20 years as a unique event. They 
will record that the first truly space- 
faring nation, the United States, was also 
the only nation of that time that was 
capable of defending, protecting, and re¬ 
planting the very fragile seed of individ¬ 
ual freedom—not only on the planet 
Earth, but elsewhere in space. That the 
United States, the only nation with both 
the idealism and the power to protect 
that fragile seed, should be, in fact, the 
first and leading spacefaring nation of 
the time will be a fact not lost on these 
future historians. In a very real, analo¬ 
gous sense, the United States has the 
same position in history that was main¬ 
tained by the British nation for several 
centuries, when they were the dominant 
seafaring nation on this planet. It was 
through that dominance, directly or in¬ 
directly, that the seed of freedom came 
that our ancestors from all parts of the 
Earth planted on this land. It was 
through that influence and dominance 
that that seed was protected and grew 
and was nourished here. 

We hold the same position in the broad 
scheme of things, I believe, with respect 
to space and the future of freedom, not 
only here on this planet, but elsewhere in 
the solar system. 

But there are many, Mr. President, 
that would say the most critical element 
is, what will the long-term history of 
mankind record as a consequence of our 
efforts? 

There I think we find the deepest and 
most psychologically impelling reason to 
honor this 20th anniversary and to con¬ 
tinue to do so as time goes by, because 
mankind as a species through this 20- 
year period demonstrated that through 
the use of its technology, its minds, and 
its hope and dedication that it was will¬ 
ing to leave the planet Earth, to leave the 
planet of its origins, and commit itself to 
gravitational fields, to environment, com¬ 
pletely alien to the evolutionary sequence 
through which mankind had evolved in 
the commitment to a representative or 
representatives of that species to orbit 
around the Moon. 

A very fundamental bond was broken 
and new bonds were established in space. 

Some day on the Moon, or on Mars, or 
somewhere in space, new civilizations will 
develop and those civilizations will tie 


their beginnings to the space era that be- 
ban 20 years ago. 

Among the young people alive today, 
there are very probably the parents of 
the first Martians. 

Mr. President, I reserve the remainder 
of my time. 

Mr. GOLDWATER. Will the Senator 
yield? 

Mr. SCHMITT. I am happy to yield to 
the Senator from Arizona. 

Mr. GOLDWATER. Mr. President, it is 
a distinct honor for me to follow the pre¬ 
vious speaker, the Senator from New 
Mexico (Mr. Schmitt), who was one of 
the few men to stand on the Moon. In 
fact, it is rather unique that in this body 
of 100 men we have the Senator from 
Ohio (Mr. Glenn) who was the first 
American to orbit the Earth and Dr. 
Schmitt —as I first knew him—one of the 
few men to have walked on the Moon. 

But. Mr. President. I would like to say 
a few things about the 20th anniversary 
of Sputnik, which occurred yesterday. 

The Soviets beat us to it. But it was 
more the fault of our people that this 
happened because a man we remember 
too lightly. Dr. Robert Goddard, had for 
many years out on the deserts of New 
Mexico, been testing his rockets, testing 
his theories of rocket propulsion. 

Mr. President, these theories were later 
applied by our scientists to the problem 
of propelling a rocket that would leave 
the gravitational force of the Earth and 
be allowed to orbit and be allowed to go 
out of orbit and to travel to the Moon, 
to Mars, and now we have rockets on 
their way to further planets. 

I will never forget the day, Mr. Presi¬ 
dent, that we sat in joint session in the 
House and heard President John Ken¬ 
nedy say that we were going to the Moon. 
I imagine that 98 percent of the people 
in that room thought that the President 
was a little off that day. But, sure 
enough, he knew what he was talking 
about. He had his plans well laid, his 
thoughts worked out, and we eventually 
did just that. 

But in the doing of that, we accom¬ 
plished far more than just putting a man 
on the Moon, or men on the Moon. We 
accomplished far more than bringing 
back species of rocks that we found up 
there. 

To begin with, we had to create an 
organization to make this possible. So 
NASA replaced the old NACA and went 
to work on the massive problem of solv¬ 
ing the problems that had to be solved 
to allow us to do what we have done in 
space. 

The first head of NASA was Mr. Webb, 
who put this together. Then he was fol¬ 
lowed by Mr. James Fletcher, who in my 
mind did a wonderful job on this because 
it was he who put it together in a way 
that made it work. 

The problem immediately came up, 
not so much as how to get there, because 
our scientists knew what they had to do, 
they had Dr. Goddard’s experiments to 
go on, but we then had the problem of 
assembling young men who could become 
astronauts. We, naturally, turned to the 
flying services of the Air Force and the 
Navy, and these men came to study at 
the established base, which was Cape 


Canaveral in Florida from which the 
launchings took place. 

These were remarkable young men. 
They were very carefully selected. They 
went into the type of training that very 
few of us even in our younger days could 
have survived, leave alone survive and 
then do the job. 

I might just say parenthetically at 
this point that Senator Schmitt was, I 
believe, the only man who was not a 
pilot, who did not come out of the ranks 
of pilots. But I can say this to his credit, 
that he went to Williams Air Force Base 
near my home and there learned to fly 
jet aircraft without any previous experi¬ 
ence or background and became a very 
proficient pilot. 

I mention that because not many peo¬ 
ple know that. 

Mr. President, the Senator from New 
Mexico has discussed the history and 
gone somewhat into what he sees in 
space. 

I want to talk for a moment about 
what this means to America and, follow¬ 
ing up Senator Schmitt's thoughts, what 
potential it has in its meaning to freedom 
and the creation of freedom around this 
world. 

We have in space what we call the 
spinoffs. Many people have criticized the 
United States, the Congress, for having 
spent over $40 billion in the efforts in 
space. But already, Mr. President, the 
spinoffs, the developments from the in¬ 
ventions that were needed to make space 
exploration possible, spinoffs number¬ 
ing in the tens of thousands, have re¬ 
turned this money to our Treasury. 

I make this prediction, that within 5 
years, with the operation of the Shuttle, 
the $40 billion will be returned every year 
and will continue to grow as we learn to 
apply more and more what the science of 
space has taught us. 

I see particularly the payoffs in energy. 
I think I will live to see the day when 
petroleum will be used only to make 
medicine, and we will have solved the 
problem of the atom to the point that 
some place in the Capitol will be a black 
box. perhaps 8 to 10 inches square, out 
of which will come all the electricity this 
building will use forever. This also will 
apply to our homes, although the black 
box might be 2 or 3 cubic inches in size. 

I think we will see whatever means of 
transportation we are using in 20 years 
propelled by fuel other than gasoline— 
some exotic fuel that today NASA is ex¬ 
ploring. 

With respect to the advent of the 
Space Shuttle, we already have more 
than 8.000 applications for the use of this 
Shuttle. When we complete other equip¬ 
ment. we expect to see perhaps a shuttle 
trip a week, continuing on and on and 
on, to satellites in stationary orbit, con¬ 
taining men and workshops, where we 
can do things that cannot be done on 
Earth. 

I often have talked about one little 
thing that can be done in such a shop. 
We are limited on Earth in the manu¬ 
facturing of crystals. You say. What is 
important about a crystal? Well, a crys¬ 
tal runs our radios; it controls our fre¬ 
quencies: it controls anything that de¬ 
pends on frequency. It also can change 
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alternating current to direct current and 
do it in reverse. But a crystal this size, 
about 14 centimeters in length, cannot be 
manufactured on Earth because of a 
gravitational force which would cause 
impurities in the crystal. These crystals 
can be manufactured in space. 

You say. What good are they? These 
crystals, used in connection with a sta¬ 
tionary satellite some 22,000 miles over 
any city in the world, placed there to 
collect the rays of the Sun, could change 
those rays into radio waves. Transmitted 
to the Earth and then changed into 
electricity, these crystals could change it 
from direct to alternating current, or in 
reverse. In fact, even today, if we had 
these crystals, it would be possible, with 
the existing electricity that New York 
City uses, to use crystals; and with a new 
technique of transmitting electricity at 
far below zero underground the present 
electricity would be more than New York 
ever could use. 

We will find developments in medicine. 
We do not know what weightlessness 
will do for the human body. We will find 
out within a few years, and great 
advances will be made in medicine. 

So, Mr. President, on this 20th anni¬ 
versary of sputnik, it is not just the fact 
that we have orbited the Earth, that we 
have put men on the Moon, that we have 
put equipment on Mars that has enabled 
us to tell what Mars is like, that we are 
on our way to the outer reaches of what 
we know of space. Those are very im¬ 
portant things. But the important thing 
to me is that this has given science, in 
this country and in the world, a great 
shot in the arm. 

I sometimes wonder if history has not 
proved to us that man can go only so far 
with doing the things we have always 
done. Our governments do not seem to 
change much. Our society does not seem 
to change much. Our relation to each 
other does not seem to change much. 
There comes a time when freedom dis¬ 
appears because of the weakness of men. 
I think the future of freedom and the 
future of our country rest more in the 
continuation of the explorations of 
science, in the encouragement of young 
people to get into the fields of science. I 
believe that we can depend on the con¬ 
tinuation of freedom if we will learn to 
learn more and to apply the learning, 
such as we are doing today, from what 
we have learned in space. 

As a taxpayer. I do not begrudge one 
dime we have spent in space, because it 
is going to make my life better. It is going 
to make the lives of my children and my 
grandchildren and my great-grand¬ 
children—and on ad infinitum—better. 
That is what we always should be striv¬ 
ing for—the betterment of freedom and 
the betterment of life on Earth. 

So I salute NASA today. I salute the 
genius of Dr. Goddard. I salute the far¬ 
sightedness of President John Kennedy. 
I salute those men who made it possible 
to build the devices which have gone into 
space. I salute, probably as much as 
any of them, those men who have guided 
those devices into space and back to 
Earth. 

The PRESIDENT pro tempore. Under 


the previous order, the Senator from 
Maryland (Mr. Mathias) is recognized 
for not to exceed 15 minutes. 

Mr. MATHIAS. Mr. President, I asso¬ 
ciate myself with the remarks that have 
just been made by the distinguished Sen¬ 
ator from New Mexico and the distin¬ 
guished Senator from Arizona. They 
have spoken eloquently and accurately 
about the impact of this new space sci¬ 
ence on the world, a science whose birth 
is generally recognized. I think, from the 
time Sputnik climbed into the upper 
reaches of space around this planet. 

As they have said, there have been 
heroes in this new field of space science; 
and it should be noted here that they, 
themselves, are two of the heroes of 
space science. 

Senator Schmitt, as an astronaut, as 
one of the men who actually has gone 
into space, who knows it not as an aca¬ 
demic science but as a field of personal 
adventure and exploration, is one of the 
men whose names will be recorded as 
the pioneers of space science. 

Senator Goldwater, who has been the 
ranking Republican member of the Space 
Committee, who has had a lifetime of 
dedication to advances not only in this 
field of science but also in science in 
general, has contributed by his strong 
support, his unwavering support, and by 
his deep personal interest which tran¬ 
scends simply his professional responsi¬ 
bilities in the Senate. This is obvious 
from the way in which he has educated 
himself in many of the fields of science. 

So when they speak about the space 
age and space science, they are speaking 
about a subject with which they are inti¬ 
mately familiar and about which they 
know a great deal. 

Of course, I am not only proud of 
them, I also am proud of the many thou¬ 
sands of Marylanders who have made a 
particular contribution to the space age 
through their work at the Goddard Space 
Flight Center. That has been one of the 
pioneer organizations which has helped 
to plan the strategy and to execute the 
tactics which have brought the United 
States into the forefront of space science. 

I think we owe a great debt of grati¬ 
tude to all of the people at NASA over 
the years, those who are there now and 
those who have gone before them, for 
what they have done for the United 
States. They have brought us from a po¬ 
sition in which we were not first into 
a position where we are not only first 
but way ahead of all the world in this 
remarkable science. 

Of course, the first steps in this direc¬ 
tion were laid by a very far-seeing Pres¬ 
ident of the United States, President 
Dwight D. Eisenhower, in whose admin¬ 
istration the space age began with the 
launching of Sputnik. 

But I wonder, in a philosophical way, 
what it is that these people who have 
worked at NASA over the years have 
given to their country. Well, they have 
given us some magnificent spectacles. 
Anyone who remembers that moment 
when man first reached the Moon has 
to thrill a little bit with the sense of par¬ 
ticipation in this tremendous spectacle 
which mankind, not only in the United 


States but all over the globe, gloried in. 
It was a great step for mankind, and the 
people at NASA gave us that spectacle. 

Then, as the Senator from Arizona 
has suggested, they have given us lots of 
very practical things. They have given 
us the spinoff, things which are used 
in medicine today, practical, everyday, 
medicine; the healing arts have been ad¬ 
vanced by the work of the people at 
NASA. 

A commonplace but important thing 
like the transmission of electricity over 
long distances will be improved, I be¬ 
lieve, by the work that has been done at 
NASA, something which could reduce 
the electric bills for the average house¬ 
hold by 25, 30, 40 percent, because of 
what NASA has done. 

So the spinoff at NASA has given us 
a lot of practical results whose economic 
benefits are becoming embedded in our 
society, and they are probably so varied 
and so widespread today that they 
would be hard to compute. 

But I would suggest, Mr. President, 
that the people at NASA have given to 
the United States something more im¬ 
portant than the spectacle, something 
more important than these practical 
benefits. They have given to this Nation 
the right to be confident about the 21st 
century. They have given us the right 
to say that we can find solutions to prob¬ 
lems; that we can find new techniques, 
that we can find new frontiers, that we 
can be pioneers, that we can look to the 
2lst century with confidence. 

I believe that. 

I believe we can be confident about 
the 21st century. I think this Nation, 
with its knowledge, with its skill, with 
its remaining resources can find an¬ 
swers to even the tremendous problems 
that plague the world and plague us as 
a nation for the years immediately 
ahead. There is no more convincing evi¬ 
dence of this than the work of the peo¬ 
ple at NASA. 

So I say, Mr. President, that of all the 
great contributions that the men and 
women of NASA have given to us no gift 
is greater than the sense of confidence 
that we, as a nation, can still surmount 
our problems, and face the future with 
a calm assurance that we still have the 
capacity to meet all the demands and 
all the challenges that may be laid upon 
us, and I express my deep appreciation 
to them. 

Mr. SCHMITT. Mr. President. wiU the 
Senator yield? 

Mr. MATHIAS. I would be happy to 
yield. 

Mr. SCHMITT. The Senator’s remarks 
are extremely profound. I could not 
agree with him more. I think he is ab¬ 
solutely correct that we can face the 
next decades and the next century with 
extreme confidence. 

I would only add slightly to that, and 
as a point only in confirmation, that dur¬ 
ing the period of time of the 1960’s when 
this Nation’s greatness was tested and 
verified by our activities in space we 
were undergoing as a nation tremendous 
other internal stresses, psychological as 
well as practical, with the war in Viet¬ 
nam. the student unrest, and the other 
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problems our society was faced with at 
the time. But still for most evenings, on 
the evening news, television or radio, 
there was something having to do with 
the very positive course this Nation had 
chartered for itself. That course was in 
space. 

I know we will never quantify the ef¬ 
fect of that positive psychological influ¬ 
ence on this country, but I happen to be¬ 
lieve it helped us, if not insured, that 
we would survive those times, that we 
would see a brighter future not only 
for ourselves but for the rest of the 
world; and what the Senator says about 
the confidence we can have in the next 
century is not misplaced. 

One aspect of that confidence, I think, 
comes from one of the first major ap¬ 
plications of space technology, and that 
is in communications. Through the posi¬ 
tive and, I believe, generally altruistic 
motives of this country we encouraged 
and have established global communica¬ 
tions satellite systems, and the Goddard 
Space Center has played the command¬ 
ing role in that activity, and still does 
today. 

I think the Senator is to be compli¬ 
mented on his support of that center's 
activities, and of this Nation’s activities 
in insuring that at the very least the 
world can communicate with each other 
and, in so communicating, hopefully, will 
find answers to the problems we face 
today and will face in the future. 

I compliment the Senator on his re¬ 
marks and also the Senator from Ari¬ 
zona for his. and I thank both of you 
for your kind remarks. 

Mr. GOLDWATER. Mr. President, if 
the Senator will yield, talking about 
communications, it is my pleasure once 
in a great while to talk through our 
amateur radio satellite, which we call 
OSCAR, to different parts of the world. 
This goes on daily right around the 
clock. At one time I recall with great 
pleasure having a debate with a secre¬ 
tary of state counterpart in England and 
France, and I was sitting in New York, 
and I was trying to watch the monitor, 
as we always do. But the distance the 
signal had to travel was enough time 
so that there was a lip lag, and I had 
to quit looking at the monitor. 

But the Senator is so correct. We are 
even doing it now on the desert of Ari¬ 
zona where we are using satellite tele¬ 
vision transmission to take care, in a 
testing way, of the Papago Indians, and 
we are doing it on the Navaho reserva¬ 
tion. 

So I agree with what both of you 
gentlemen have said about the future 
of this country. 

While I do not think the future of 
this country can depend on mere man, 
I think it can depend on science. Thank 
you very much. 

Mr. MATHIAS. Mr. President, I yield 
the floor. 

ORDER OF BUSINESS 

The PRESIDENT pro tempore. The 
Senator from Nebraska is recognized for 
15 minutes. 


RESOLUTION CONCERNING A 

NATIONAL WATER RESOURCES 

POLICY 

Mr. CURTIS. Mr. President, I am 
about to send to the desk for considera¬ 
tion a resolution concerning a national 
water resources policy, and later on will 
make a request for its immediate con¬ 
sideration. 

This resolution, which is unprinted, 
has 35 cosponsors. Most of my colleagues 
should have had the opportunity to fa¬ 
miliarize themselves with this proposal, 
and I hope we can have immediate con¬ 
sideration. 

On September 22, seven colleagues and 
I sent a letter to all Senators which dis¬ 
cussed the proposal. The cosponsors also 
have copies of the resolution as well as 
copies of resolutions and policies which 
I will discuss here briefly. 

Mr. President, the resolution I am pro¬ 
posing today expresses the sense of the 
Senate with regard to establishment of a 
national water resources management 
policy. 

My colleagues all should be familiar 
with the current activities and efforts 
by the administration to study and es¬ 
tablish a new national water resources 
policy. The administration is proceeding 
with a study for a new policy under the 
authority delegated to it by the Congress 
in the 1965 Water Resources Planning 
Act. Public Law 89-80. 

However, there has been considerable 
concern expressed by the States and the 
public because of the short time afforded 
them for input and comment on the ad¬ 
ministration’s proposals to date. Indeed, 
from the first announcement of regional 
hearings to be held on the proposals the 
States and public had just 1 month in 
which to prepare comments and recom¬ 
mendations. 

On June 28 the Water Resources Coun¬ 
cil announced that regional hearings 
would be held around the Nation on 
July 28-29, and August 1-2. But, it was 
not until July 15 that the administra¬ 
tion’s issues and options papers, which 
were to be the subject of those hearings, 
were first printed in the Federal Register. 
Thus, the States and the public had less 
than 2 weeks in which to prepare com¬ 
prehensive responses. 

Because of the many complaints about 
the short time for comment and input, 
the administration did extend the period 
for public comment; first from August 
12 to August 20, then to September 15, 
and finally to November 20. The new 
timetable of the administration calls for 
final recommendations on a new national 
water policy by the President in Febru¬ 
ary of next year. But. in spite of the 
recent extensions of time for the public 
to comment on the proposals, the admin¬ 
istration has not seen fit to grant further 
opportunity for input, comment, and rec¬ 
ommendations by the States on the final 
proposals. 

Mr. President, I repeat that the ad¬ 
ministration does now have the author¬ 
ity to develop national policy in this area. 
We, the Congress, gave such power to the 

administration in the 1965 act. 

However, because of the outcry of the 


States, and because of the importance of 
this matter to every State, and because 
it appears that the States are not being 
provided the opportunity to have real in¬ 
put, and because the administration ap¬ 
pears to be going beyond the intent of 
Congress in the 1965 act, and because the 
ultimate responsibility for national pol¬ 
icy rests with Congress under the Con¬ 
stitution, I believe Congress should act 
positively to bring this matter back be¬ 
fore it. 

The concern of the States is very real. 
Those of my colleagues whose States 
have experienced severe drought in the 
past 3 years are aware of the serious 
concern about water resources. For those 
who have been fortunate in having their 
States escape the drought I can only say 
that water resources are important for 
the entire Nation. 

This is not a regional issue of the West 
or the South or of any other area. 
Drought has hit the West, the Midwest, 
the South, and some of the Atlantic 
Coast States. Furthermore, drought is 
not the only concern of water resources 
as it affects agriculture. Water is also of 
major concern for domestic consump¬ 
tion, for commercial and industrial uses, 
and for environmental, recreational and 
other purposes. 

In the material distributed to the co¬ 
sponsors today are resolutions and pol¬ 
icy statements which oppose the current 
proposals and procedures of the admin¬ 
istration to establish a national water 
resources policy. These documents were 
all adopted unanimously. On Septem¬ 
ber 9 the National Governors’ Associa¬ 
tion, representing all of the 50 States, 
adopted such a resolution. On Septem¬ 
ber 2 the Western Governors' Confer¬ 
ence adopted a policy statement, and on 
August 31 the Interstate Conference on 
Water Problems representing all of the 
States unanimously adopted such a 
policy. 

Mr. President, the resolution we are 
introducing today does not pit environ¬ 
ment against development. It does not 
address any single water resource proj¬ 
ect or development. It is not concerned 
with the merits or demerits of water re¬ 
sources developments, programs or proj¬ 
ects. 

But it is concerned with States’ rights, 
and with historical precedence, and with 
public and State concerns, and with the 
authority and responsibility of the leg¬ 
islative branch of Government in the 
area of national policy. 

While recognizing the authority of the 
administration to set water policy in 
accord with the Water Resources Plan¬ 
ning Act of 1965, our resolution also 
recognizes the constitutionally based 
responsibility for national policy with 
Congress. 

The resolution itself does not preempt 
or preclude any new national policy 
guidelines by the administration, but 
seeks to insure proper input and con¬ 
sideration for the States, as well as 
opportunity by Congress to review pro¬ 
posals before they are implemented with 
the impact and effect of law. As my col¬ 
leagues know, once a law is passed or a 
regulation is put into effect it is very 
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difficult to change it. So. this resolution 
today will serve to insure against the 
need for later change by providing for 
full airing and input and consideration 
of new policy proposals by the States and 
the Congress and not just the admin¬ 
istration. 

Simply put, Mr. President, our resolu¬ 
tion would establish a 6-month mora¬ 
torium on implementation of any new 
national policy recommendations during 
which Congress is in session and from 
the time of publication of those final 
recommendations. It would also express 
the sense of the Senate that the States 
should be provided with copies of the 
proposals and the materials on which 
they are based, and that the States 
should then have 2 months in which to 
respond and make input and recom¬ 
mendations to the administration and 
the appropriate committees of Congress. 

After that the States would have 1 
more month in which to meet within 
regional and river basin commissions to 
make recomendations which would also 
go to Congress and to the administration. 
Finally, Congress would have 3 months 
in which to hold hearings on the matter. 

I point out at this time that among the 
34 cosponsors of my resolution we have 
majorities of both the Environment and 
Public Works and the Energy and Natu¬ 
ral Resources Committees. 

Mr. President, this should not be a 
controversial matter. It is simply a sense 
of the Senate resolution regarding the 
current activities and procedures of the 
Federal Government concerning national 
water policy. It recognizes the concerns 
and sentiments of the States as expressed 
in the resolutions adopted in opposition 
to the current efforts by the Federal 
Government. It insures the rights of the 
States and of the citizens to have input 
in matters of Federal legislation and reg¬ 
ulation. 

I have additional remarks which I 
shall make for the record. First, I will 
send a resolution to the desk, and I 
urge its swift approval by the Senate. 

Mr. ROBERT C. BYRD. Mr. President, 
will the distinguished Senator yield for a 
question? 

Mr. CURTIS. I am happy to yield to 
the distinguished leader. 

Mr. ROBERT C. BYRD. Did I under¬ 
stand the distinguished Senator from 
Nebraska to indicate he was going to 
call up this resolution for immediate con¬ 
sideration? 

Mr. CURTIS. Yes. That is my inten¬ 
tion. 

Mr. ROBERT C. BYRD. May I ask the 
distinguished Senator as to whether or 
not the chairmen of the committees in¬ 
volved have given their approval for the 
immediate consideration of this resolu¬ 
tion? 

Mr. CURTIS. I am happy to respond 
that the chairmen of both committees 
which would have jurisdiction of this 
matter have approved the immediate 
consideration and agreeing to of this 
resolution. 

Senator Jackson, who is chairman of 
the one committee, is a very great au¬ 
thority on water in his own right, and he 
is a cosponsor as well as most of his com¬ 
mittee, and he has sent us a note au¬ 


thorizing the immediate consideration of 
the resolution at this time and agreeing 
to the resolution. 

The other committee involved is 
headed by the distinguished Senator 
from West Virginia, Mr. Jennings Ran¬ 
dolph. He, too, has authorized us to go 
ahead and proceed with the resolution 
and agree to it at this time. 

It is a sense of the Senate resolution 
and as I say it is not pro or con anyone’s 
project, but it is to help work out an or¬ 
derly timetable with little delay in de¬ 
veloping a policy, and I think that it will 
serve all parties very w r ell in that regard. 

Mr. ROBERT C. BYRD. I have one 
further question. Does the distinguished 
Senator from Nebraska know of any op¬ 
position to the resolution on either side 
of the aisle? 

Mr. CURTIS. No, I do not. It is some¬ 
thing the Governors are interested in as 
well as the various interstate groups that 
consider these matters. It has been wide¬ 
ly discussed by individual Senators on 
the State level. 

The letter signed asking for cosponsors 
carried a list of seven bipartisan names, 
so it is something that has ample con¬ 
sideration and there is no opposition. 

Mr. ROBERT C. BYRD. I do have one 
further question that just occurs to me. 
The Senator has no intention of offering 
any amendment to the resolution as it 
is now written? 

Mr. CURTIS. No, not at all. 

Mr. ROBERT C. BYRD. Very well. 

I apologize to the distinguished Sen¬ 
ator for interrupting him. 

I have no objection to the introduction 
and immediate consideration of the res¬ 
olution. 

Mr. CURTIS. I thank the distinguished 
majority leader very much, and he need 
not apologize for interrupting me. I am 
alw'ays glad to be interrupted with good 
news, and I thank him for the good news. 

Mr. ROBERT C. BYRD. I thank the 
Senator. 

Mr. CURTIS. Mr. President, at this 
time I wish to read into the Record the 
names of the cosponsors. 

I have introduced this resolution for 
myself, Mr. Jackson, Mr. Haskell, Mr. 
Laxalt, Mr. Garn, Mr. Gravel, Mr. Mc¬ 
Clure, Mr. Hart, Mr. Wallop. Mr. Mc¬ 
Govern, Mr. Hansen, Mr. Young, Mr. 
Eastland, Mr. Tower, Mr. Domenici, Mr. 
Hayakawa, Mr. Church, Mr. Hatfield, 
Mr. Stevens, Mr. Goldwater. Mr. De- 
Concini, Mr. Metcalf, Mr. Cannon, Mr. 
Schmitt, Mr. Burdick. Mr. Hatch, Mr. 
Bartlett, Mr. Huddleston, Mr. Dole, 
Mr. Pearson, Mr. Ford, Mr. Thurmond, 
Mr. Bentsen, Mr. Melcher, Mr. Moyni- 
han, and Mr. Helms. 


ESTABLISHMENT OF A NATIONAL 

WATER RESOURCES MANAGE¬ 
MENT POLICY 

Mr. CURTIS. Mr. President. I send the 
resolution to the desk and ask for its 
immediate consideration. 

The PRESIDING OFFICER (Mr. Sas¬ 
ser). The resolution will be stated by 
title. 

The legislative clerk read as follows: 

A resolution (S. Res. 284) to express the 
sense of the Senate wlht regard to establish¬ 


ment of a National Water Resources Man¬ 
agement Policy. 

The PRESIDING OFFICER. Is there 
objection to the present consideration 
of the resolution? 

There being no objection, the Senate 
proceeded to consider the resolution. 

Mr. CURTIS. Mr. President, at this 
time I call the attention of my colleagues 
to the situation regarding administration 
efforts to establish a new national water 
resources policy. 

I have a resolution prepared on this 
subject, and though it has not been 
printed, copies of the resolution have 
been distributed to each Senator's desk 
along with other materials which provide 
background information on this matter. 
Several other Senators have joined me 
in cosponsoring this resolution, which I 
will discuss in a short while. 

Mr. President, I am bringing this mat¬ 
ter before the Senate at this time because 
of the serious concerns I have heard ex¬ 
pressed around the country regarding 
future water supplies and the current 
Federal procedures for establishment of 
a national water resources policy. 

I need not remind my colleagues from 
the Western States and those others that 
have experienced drought problems in 
the past 3 years of the concern over 
water resources. But, for the benefit of 
those Senators who have been fortunate 
in having their States escape the 
drought, it is important that we all be 
reminded of the seriousness of the situ¬ 
ation and of the importance of water 
generally. I believe that the issue of 
future water sufficiency for our Nation 
may be the most important domestic 
concern we will have to face, overshad¬ 
owing even the energy shortage of this 
decade. 

Mr. President, I am not here to argue 
the merits or faults of particular water 
resources projects, or to debate the 
tradeoff between water resources devel¬ 
opment and environmental concerns. 
My purpose is not to engage in argument 
over the specifics of water resources proj¬ 
ects or of environmental protection pro¬ 
grams. Rather, it is to call the attention 
of the U.S. Senate the basic problems 
concerning water resources policy gen¬ 
erally, and to provide for affirmative ac¬ 
tion by Congress in this area. 

While sides have developed over issues 
of specific water resources develop¬ 
ments, and over Government positions 
and philosophies concerning water re¬ 
sources generally, there is no disagree¬ 
ment that I know of concerning a need 
for some new direction in water re¬ 
sources policy. The disagreement that 
does seem to persist within this under¬ 
standing concerns priorities and levels 
of Federal control and authority. For 
that reason, I believe it is important that 
Congress take an active role in any Fed¬ 
eral proposals and plans for a national 
water resources policy. 

NATIONAL WATER POLICY 

As my colleagues know, the adminis¬ 
tration is now in the process of develop¬ 
ing a new national water resources pol¬ 
icy. In this effort the administration is 
proceeding under the authority delegated 
to it for policy implementation under 
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the 1965 Water Resources Planning Act, 
Public Law 89-80. 

However, in its efforts to date the ad¬ 
ministration has made some proposals 
and preliminary recommendations which 
appear to be far beyond the scope of 
policy authority intended by the Con¬ 
gress in the 1965 act. In the course of 
regional hearings and various meetings 
on these proposals, severe concern and 
opposition have been voiced Qy most of 
the States. 

Thus, I feel it imperative that the Con¬ 
gress reinsert itself into the policy area 
of water resources and take up its re¬ 
sponsibility in this area as provided 
under the Constitution. The action I am 
proposing here directly is to protect the 
States and to assure their autonomy in 
this area of natural resources. 

To understand why the problem and 
controversy has come about in this mat¬ 
ter we should review the developments 
by the administration to date. 

On May 23 the President delivered an 
environmental message to the Congress 
in which he said that there would be a 
study made by the administration to de¬ 
velop a national water resources man¬ 
agement policy. While not setting a date 
or time for the study, the President said 
that it would be directed by Interior 
Secretary Cecil Andrus as Chairman of 
the Water Resources Council, and that 
the study would be conducted by and co¬ 
ordinated among the Water Resources 
Council, the Office of Management and 
Budget, and the Council on Environ¬ 
mental Quality. 

On June 28 the first public notice of 
such a study was made when the Water 
Resources Council distributed a press re¬ 
lease announcing that eight regional 
hearings would be held around the Na¬ 
tion to solicit public comment and input. 
The press release announced that hear¬ 
ings would be held in some of the re¬ 
gions on July 28 and 29, and in others 
on August 1 and 2. 

On July 6 the first published notice 
of the hearings appeared in the Federal 
Register, and it was not until July 15 
that the Federal Register carried the is¬ 
sue and option papers on which the 
hearings were to be held. 

From the published notices and in¬ 
formation by the administration to date, 
it is clear that the administration in¬ 
tended the regional hearings to be the 
opportunity for the States and the pub¬ 
lic to comment. 

I point out that the time for the States 
and public to prepare for the hearings 
was just 1 month from the first an¬ 
nouncement of hearings by the Water 
Resources Council, and that it was less 
than 2 weeks from the publication of the 
issue and option papers. It is interesting 
that the administration gave the Federal 
agencies 6 months in which to develop 
a water resources management policy, 
but that it gave the States and public less 
than 1 month in which to comment 
and respond. I doubt that any of the 
States had the resources or capability for 
developing any comprehensive recom¬ 
mendations in such short time. 

It later developed that there was some 
confusion about how long the adminis¬ 
tration would keep the record open for 
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comment in this matter. The June 28 
press release of the Water Resources 
Council said the record would be open 
until noon on August 9. The Federal 
Register of July 15 said the record would 
remain open for comments until August 
20. and another press release of July 20 
from the Water Resources Council said 
the record would remain open until the 
close of business on August 12. 

If the discrepancies in these announce¬ 
ments are puzzling to my colleagues, 
think how they must have been regarded 
by the States and the public. 

While regional hearings were being 
held around the Nation on the adminis¬ 
tration's proposals, I wrote Interior Sec¬ 
retary Andrus to protest the short 
amount of time the States and public had 
in which to comment, to urge extension 
of that time, and to request a followup 
opportunity for the States to comment 
on finalized recommendations once those 
were prepared by the administration. I 
am aware that many of my colleagues 
also wrote the administration on this 
matter, and most of the States also re¬ 
quested further hearings. 

The result was that we had two fur¬ 
ther extensions of time. On August 19 
the Water Resources Council published 
in the Federal Register a notice of ex¬ 
tension of the time for public comment 
to September 15. Finally, on September 
1 a Federal Register announcement ex¬ 
tended the comment period to Novem¬ 
ber 20, and set the deadline for recom¬ 
mendations by the President for Febru¬ 
ary of next year. 

STATES' CONCERNS 

Mr. President, since the announcement 
of a national water policy study by the 
administration, and its activities in that 
area, there have been many concerns ex¬ 
pressed by the States—Governors, legis¬ 
latures. and water resources directors— 
individually and in meetings around the 
country. 

In May of this year the Second Na¬ 
tional Conference on Water, sponsored 
by the Federal Government, was held in 
St. Louis. Some 500 State and local of¬ 
ficials and private citizens representing 
various interests attended that confer¬ 
ence. The results and conclusions of that 
conference were delivered to the Presi¬ 
dent. 

It is interesting to note that the find¬ 
ings and conclusions of that conference 
were the same as those expressed later 
by the Interstate Conference on Water 
Problems, by the National Governors’ 
Association, by the Western Governors’ 
Conference, and by various regional river 
basin and water resources organizations. 

Principal among the conclusions 
voiced by these groups and individuals 
were that: 

First, while there is a need to stream¬ 
line. refine, and improve upon the pres¬ 
ent Federal structure and procedures in¬ 
volving water resources, there is no feel¬ 
ing of a need to change completely the 
existing institutional structure: 

Second, there is a need to centralize 
water resources policy In a single Fed¬ 
eral agency which is independent of all 

other Federal agencies, biases and in¬ 
fluences; and 


Third, there is a need to strengthen 
the roles, responsibility and authority 
of the States in water resources plan¬ 
ning and policy, and to retain the au¬ 
tonomy of the States in the complex 
issues of water resources. 

OPPOSITION 

Mr. President, the administration re¬ 
ceived thousands of pages of testimony, 
statements and comments during the re¬ 
gional hearings which were held around 
the Nation in late July and early August 
In addition comments continue to pour 
into the Water Resources Council from 
the States and the public. 

My colleagues may be interested to 
know that as of last week I was advised 
that the record of those hearings had 
not yet been transcribed, although the 
administration itself appears to be pro¬ 
ceeding with development of its policy. 

The Interstate Conference on Water 
Problems, which is an official organiza¬ 
tion sponsored by the 50 States con¬ 
cerned with water resources, attended 
and monitored those regional meetings. 
The ICWP on August 12 published a 
briefing paper on the hearings. The 
paper included general comments from 
the eight regional hearings and the 
Washington, D.C. hearing, and also had 
specific random comments of Governors 
and other officials of several States in¬ 
cluding Idaho, Wyoming, North Caro¬ 
lina. South Carolina. Ohio, Texas, Mas¬ 
sachusetts, Arizona, California, and 
Georgia. 

The statements and comments of all 
those officials reflected concern about 
the ongoing Federal procedures and ad¬ 
ministration efforts concerning a na¬ 
tional water resources policy. Most of 
the State officials requested a time ex¬ 
tension for further comment, and most 
also insisted that there be an oppor¬ 
tunity for further State input. 

At this point I cite in part the August 
12 report by the Interstate Conference 
on Water Problems which summarized 
the administration’s regional hearings: 

Many of the States and other hearings 
participants were unable to develop detailed 
comments in reaction to the Issues and 
option papers for the July 28 and 29 and 
August 1 and 2 hearings. In fact, some States 
had not even received the second Issue of 
papers published In the July 25 Federal 
Register before the hearing In their region. 
There was also an attitude by some States 
that the options and problems, as presented, 
were less than adequate statements of the 
situation as It relates to water resource man¬ 
agement. with some misleading and errone¬ 
ous descriptions and Inferences. 

In addition to the simple lack of time 
available to develop Input, the States also 
expressed concern over the procedures used 
to develop the Issue/option papers. States 
Indicated their willingness to assist and 
complained that their expertise was un¬ 
tapped because the study procedure did not 
allow for non-Federal Input In formulating 
viable options. Some States thought that the 
Involvement of existing regional entitles, 
such as River Basin Commissions, should 
have been more Involved In formulating the 
National Water Policy Option Papers. 

Nevertheless, there was some agreement 
that the Administration’s overview of exist¬ 
ing National Water Policy was welcome and 
that some measure of reform was to be 
expected. 
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The States were In common agreement In 
their testimony that the Administration's 
comprehensive review of water pollcv should 
differentiate sharply between a "National" 
water policy and "Federal" water policy. Issue 
papers should have been directed more at 
defining a National Water Policy, its goals 
and objectives, rather than focusing on ad¬ 
ministrative changes and procedural revi¬ 
sions. 

States Inferred from the option papers, and 
from the process that was used to develop 
the option papers, that there Is an under¬ 
lying Federal policy emerging. That policy 
Is thought to be Increased Federal guidance, 
regulation and direction, with a concurrent 
reduction In Federal funds to support state 
management programs and state and Fed¬ 
eral projects. 

Additionally, states Inferred from the op¬ 
tion papers a Federal attitude that does not 
recognize the capabilities of the States. 
Specifically, States believe that the Federal 
option papers reffect an attitude as follows: 

1. That the States have not In the past 
effectively or appropriately managed their 
resources. 

2. That the States are not now effectively 
or appropriately managing their resources. 

3. That the States cannot (and/or will 
not) effectively and appropriately manage 
their resources without a massive Infusion 
of Federal regulation, direction and guid¬ 
ance. 

The States generally found the above In¬ 
ferences to be contradictory to their experi¬ 
ences. since all major Federal resource pro¬ 
grams In recent years have been modeled 
after programs which were originally con¬ 
ceived and Implemented In one or more 
States. States suggested that to deny their 
Innovative and Initiating role was to deny 
the history of the existing Federal programs. 

Invariably, the States were aggressive In 
defining existing State prerogatives and re¬ 
sponsibilities and stated that they be re¬ 
spected and maintained In the development 
of recommendations to the President. It was 
emphasized that water resource management 
Is the proper responsibility of State govern¬ 
ments. Many States are of the opinion that 
they are better prepared than the Federal 
agencies to solve problems which are unique 
or peculiar to the States. The proper role for 
the Federal agencies was viewed as support 
of State water management activities, 
whether In the development, management or 
use of the resource, through provision of 
financial and technical assistance and pro¬ 
grammatic support. Also, through a more 
effective coordination of Federal agency ef¬ 
forts In conjunction with State water plans 
and activities. State management needs can 
be more adequately attended to. States Indi¬ 
cated that Federal programs should not be 
competitive with State and other non-Fed- 
eral programs. 

Mr. President, among the materials 
I have distributed with this resolution 
are copies of resolutions and policy state¬ 
ments expressing opposition to the cur¬ 
rent administration efforts and activi¬ 
ties toward development of a new na¬ 
tional water resources policy. These res¬ 
olutions and statements were all adopted 
unanimously, and include positions taken 
by the National Governors’ Association, 
by the Western Governors' Conference, 
and by the Interstate Conference on 
Water Problems. 

In summary, all positions make strong 
cases for continued State autonomy in 
water resources matters, policy and law; 
they take issue with the proposals made 
to date by the administration: and they 
protest the methods of the administra¬ 
tion in pursuing its study to date, par¬ 


ticularly with regard to the short amount 
of time for the States and public to pre¬ 
pare comments for the hearings and to 
respond to administration proposals. 

CONGRESSIONAL ACTION 

Mr. President, with all of the contro¬ 
versy now in this matter, and with the 
unanimous outcry from the States, it is 
clear that the time has come for the Con¬ 
gress to intervene and to reassert itself 
in the area of water policy. 

The Committee on Environment and 
Public Works is aware of the seriousness 
of the situation and already this year 
has held several days of hearings around 
the Nation on a national water policy. 

At the first day of hearings on March 
31. the Subcommittee on Water Re¬ 
sources heard from the Acting Chairman 
of the Water Resources Council, Mr. 
Christopher Parrand. In his statement 
on past administration activities regard¬ 
ing national water policy. Mr. Parrand 
said “there has been an unwillingness or 
inability to work with the Congress dur¬ 
ing the development of recommenda¬ 
tions". He went on to say that there "has 
been lack of full involvement of the 
States, and frankly, the attention of the 
Congress has not always focused on 
water policy development”. 

If we are to believe all of the state¬ 
ments emanating from the administra¬ 
tion these days, it is clear that there is 
a recognized need for greater coordina¬ 
tion by the Federal Government with the 
States. But, whether or not such a belief 
or feeling has converted into action is 
questionable. 

As recently as September 9 of this 
year, in a statement on reform of the 
Federal grants-in-aid system, the Presi¬ 
dent said there would be greater coordi¬ 
nation by the Federal Government with 
States and local governments in the de¬ 
velopment of regulations at the earliest 
stage. I quote from the President’s Sep¬ 
tember 9 statement: 

Early In my administration, I directed the 
heads of all executive departments and 
agencies to consult with State and local offi¬ 
cials when Federal regulations, budgets, and 
policy and reorganizations proposals were 
first being formulated. This procedure, a sen¬ 
sible and long-overdue reform, Is now becom¬ 
ing routine. I further directed each agency 
head to make specific senior officials respon¬ 
sible, full-time, for consulting with States 
and local leaders and for Insuring that their 
views are reflected In the development of 
departmental policy. These senior officials 
are now on the job. 

In mid-October, I plan to Issue an Exec¬ 
utive Order which will require agencies to 
take positive steps to Improve the process by 
which regulations are developed and Issued. 
This will Include soliciting public advice, 
Including that of affected State and local 
governments, early In the process of develop¬ 
ing regulations. It will also call for the pub¬ 
lication of a semi-annual schedule of signifi¬ 
cant regulations on which they plan to begin 
work. 

Now, Mr. President. I am sure my col¬ 
leagues share my endorsement of such a 
policy by the administration. We hear 
constantly from the States about prob¬ 
lems they have with Federal agencies in 
the implementation of regulations, so it is 
welcome news that the administration 
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will be seeking greater coordination with 
the States and input from them. 

The President’s statement, and those 
of other administration officials in recent 
months, do give me cause to wonder 
though, in the case of the current activi¬ 
ties for establishment of a new water re¬ 
sources policy. 

I have already pointed out that one of 
the major objections to this activity from 
the States has been the short notice given 
for comments after publication of the 
administration's initial proposals, and 
the lack of any real administration effort 
to have State input in the proposals 
themselves. To my knowledge there was 
no consultation by the administration 
with any of the States for their input. 
The President in his September 9 state¬ 
ment clearly says that he directed his 
agency heads to consult with State offi¬ 
cials when policy proposals were first 
being formulated. 

That being the case, I wonder why the 
administration had not consulted with 
the States before development of the 
policy proposals for a national water 
policy. 

I would be interested to know, as I am 
sure all of my colleagues would, just who 
the full-time senior official is in the 
administration for consulting with the 
States on water policy. All of the state¬ 
ments made by the various States at the 
National Governors’ Association Confer¬ 
ence, at the Western Governors’ Confer¬ 
ence meeting, and at the annual meeting 
of the Interstate Conference on Water 
Problems indicated that the States had 
not had advance notice or consultation 
from the administration on its proposals 
for a new national water resources policy. 

What we have here, Mr. President, 
appears to be a clear issue of a double 
standard. The administration is saying 
one thing but doing another. I seriously 
doubt the intentions of the administra¬ 
tion to get State input where it has pro¬ 
ceeded as it has on a national water re¬ 
sources policy. 

If these words seem too strong for some 
of my colleagues, I would just point out 
one other action taken by this adminis¬ 
tration which speaks for itself. For the 
past several years the Interstate Confer¬ 
ence on Water Problems has served as an 
official representative organization of the 
States to the Water Resources Council. 
The ICWP has been a voice of the States 
in Federal water policy. But this year the 
administration eliminated the ICWP in 
this role. We now have no voice of the 
States at the Federal level in water re¬ 
sources policy. Again I point out the 
President’s statements, and ask where 
the States are being consulted or have 
the opportunity for input. 

NEEDED INPUT 

Mr. President, the fact is that the 
administration has not consulted with 
the States in the development of a new 
national water resources policy. If there 
had been any consultation the States 
would not have known about it. If there 
had been any consultation the States 
would have known about it. If there 
administration's activities. If there had 
been any consultation the views of the 
States would have been reflected in the 
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proposals, as the President himself has 
said such views should be Included In 
Federal proposals. 

It should be clear to all that in the 
case of the administration’s proposals 
for a new national water resources policy, 
we have the Federal Government work¬ 
ing to establish a national policy and 
regulations from the bureaucracy in 
Washington without regard to the States, 
localities, and regions of the country. 

What we should have, Mr. President, 
is the administration pursuing a national 
policy based on the policies and posi¬ 
tions of the States. Only in that way 
can a national policy for such a complex 
subject as water truly reflect the needs 
and peculiarities of the various States 
and regions of the country. That brings 
us to the resolution we have before us 
today and which I am introducing for 
myself and several of my colleagues. 

SENATE RESOLUTION 

Mr. President, my resolution would 
express the sense of the Senate regarding 
the current study and timetable by the 
administration for establishment of a 
new national water resources manage¬ 
ment policy. 

The introductory part is self-explana¬ 
tory. It gives the historical developments 
as a basis and need for the resolution. I 
would just point out that the introduc¬ 
tory part begins with recognition of the 
authority of the executive branch for 
development of national water policy ac¬ 
cording to the 1965 Water Resources 
Planning Act; and it concludes with a 
statement of the vesting of responsibility 
for such national policy under the Con¬ 
stitution in the Congress. 

The main body of the resolution carries 
two provisions, one regarding a mora¬ 
torium on implementation of any new 
national water policy, and the other 
establishing a timetable for action on a 
national water policy. 

Basically the resolution states that it 
is the sense of the Senate that no new 
national water resources management 
policy shall be implemented without con¬ 
gressional concurrence, and no proposed 
regulations for such a policy shall take 
efTect for a period of 6 calendar months 
during which Congress is in session, from 
the time of publication of any proposed 
regulations in the Federal Register and 
notification by the administration of such 
proposals to Congress. 

The resolution also provides that upon 
completion of any Anal proposals by the 
administration, the administration 
should transmit those proposals along 
with other documents and related in¬ 
formation, to the States. The States 
would then be given 2 months in 
which to develop their responses to the 
administration proposals, and to develop 
their own recommendations. Those re¬ 
sponses and recommendations would 
then be sent by the States to the Water 
Resources Council and to the appropri¬ 
ate congressional committees. 

After the 2 months period alloted for 
the States to comment, there would be 
an additional 1 month period for the 
States to meet within river basin or re¬ 
gional commissions for recommendations 
of regional policies. The regional recom¬ 
mendations would also be sent to the 


Water Resources Council and to the con¬ 
gressional committees. 

Finally, Congress would have 3 months 
in which to conduct hearings and 
develop any recommendations, policies, 
or legislative proposals. 

Mr. President, the significance of this 
resolution is that it puts the adminis¬ 
tration on notice of the intent of the 
Congress and of the concern we hear ex¬ 
pressed about the administration’s ac¬ 
tivities to date in the development of a 
new national water resources policy. It 
is also significant because it represents 
the first official step by Congress to re¬ 
gain some of the policy authority from 
the administration which Congress dele¬ 
gated in the 1965 Act. 

Beyond that this resolution shows the 
awareness by the Senate of the concerns 
expressed by the States, and it shows 
the firm intention of the Senate to do 
something positive. The resolution would 
provide the very input opportunity for 
the States which the administration has 
not provided in matters of national water 
policy, and the resolution puts the States 
on notice that if they want to have in¬ 
put they must respond accordingly. 

Finally, the resolution states the in¬ 
tent of the Congress to act on the re¬ 
sponses to the administration’s proposals 
by conducting hearings toward develop¬ 
ment of any national policy. 

Mr. President, if nothing else has been 
provided by the drought of the past 3 
years it has at least been shown that 
water is our most precious resource. If 
nothing else has been learned about the 
procedures of the administration to date 
on a national water policy it has at least 
been shown that the States share a deep 
and serious concern about water re¬ 
sources and the rights of the States con¬ 
cerning policies regarding these re¬ 
sources. 

I believe the States’ rights should be 
considered in the development of any 
new national water resources policy; and 
that if they are to be considered it will 
be only as a result of congressional ac¬ 
tion. This resolution sets the stage for 
a thorough airing of the controversy over 
a national water resources policy, and 
I believe Congress has a responsibility to 
reassert its authority in this area. 

Mr. HANSEN. Mr. President, it is with 
pleasure that I join with my very good 
friend, the senior Senator from Nebraska, 
in cosponsoring a resolution to assure a 
full hearing and input by the States and 
Congress before any national water re¬ 
source policy is effected. 

Ever since gold was panned in Cali¬ 
fornia, the concept of prior appropria¬ 
tions has been the system upon which the 
West has relied in the utilization and de¬ 
velopment of its water. Based upon this 
system and the State water laws devel¬ 
oped around it, farms and ranches were 
created from the frontier. Based upon 
this system, industry developed. Based 
upon this system, cities and towns grew 
up. For over 100 years the arid West has 
relied upon this system and developed in 
accordance with it and grown strong and 
economically prosperous because of it. 

Of the positions advocated and ad¬ 
vanced in the issue papers promulgated 
by the Water Resource Council, the one 


of most concern to me is the one which 
appears to advocate a Federal takeover 
or at least the imposition of a heavy Fed¬ 
eral hand to alter the system of prior 
appropriations as it exists in the West. 

Despite the success which we as a State 
and as a region have enjoyed with our 
system of water law, and despite the con¬ 
stant improvements which we have made 
to that system, the WRC finds our system 
somehow deficient, somehow lacking, 
filled with, in the words of issue paper 
No. 3, “inflexibility, inefficiencies and in¬ 
equities.” 

Mr. President, it is not necessary at 
this time to engage in a point by point 
refutation of the rather general impre¬ 
cise and inaccurate conclusions drawn in 
the issue papers concerning the state of 
Western water law. Suffice it to say that. 
Wyoming water law does take cognizance 
of the relationship between ground and 
surface water, does allow for an ex¬ 
panded definition of beneficial use in or¬ 
der to meet public policy, does prohibit 
waste, does encourage conservation in the 
marketplace, does permit transfer of wa¬ 
ter rights and does provide for instream 
flow needs. 

It is my belief that the concern of the 
WRC is less with the adequacy of State 
water laws than with the likelihood or 
ability of various States to achieve the 
objectives considered desirable by those 
in the administration. Thus I welcome 
the ability to cosponsor a resolution 
which will attempt to insure the full par¬ 
ticipation of Congress in ariving at a na¬ 
tional water policy. 

Mr. DOMENICI. Mr. President, I wish 
to state my support for Senate Resolu¬ 
tion 284. 

As the ranking Republican member 
of the Subcommittee on Water Re¬ 
sources, I believe that the consideration 
of a coordinated water policy must be a 
major undertaking of this Congress and 
the administration. 

Such a national policy will only be 
effective when it is developed with effec¬ 
tive and meaningful consultation by the 
States and in coordination with the Con¬ 
gress. Such a cooperative attitude is what 
this resolution seeks to encourage. I sup¬ 
port that goal wholeheartedly, and I am 
proud to be a cosponsor. 

I wish to commend our colleague from 
Nebraska (Mr. Curtis) for his most 
effective leadership on this issue. 

The PRESIDING OFFICER. The ques¬ 
tion is on agreeing to the resolution. 

The resolution (S. Res. 284) was 
agreed to. 

The preamble was agreed to. 

The resolution, with its preamble, is as 
follows; 

Whereas the 1965 Water Resources Plan¬ 
ning Act authorizes and delegates to the 
Executive Branch the establishment of cer¬ 
tain Federal water resources policies; 

Whereas the Executive Branch has pro¬ 
posed establishment of a national water re¬ 
sources management policy; 

Whereas procedures have been Initiated 
toward establishment of such a policy: 

Whereas the timetables set by the Execu¬ 
tive Branch permit public comment only 
until November 20,1977, on Executive Branch 
proposals, with final policy approval by Feb¬ 
ruary 28. 1978; 
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Whereas the States have expressed opposi¬ 
tion to certain proposals and procedures of 
the Federal government In the policy study, 
and have expressed concern that States' 
needs and concerns have not been addressed 
or considered; 

Whereas the Interstate Conference on 
Water Problems on August 31, 1977, unani¬ 
mously adopted a water policy statement 
supporting the States’ roles In water man¬ 
agement policy and opposing the Federal 
proposals; 

Whereas the Western Governors' Confer¬ 
ence on September 2, 1977, unanimously 
adopted a policy statement asserting the 
rights of the States in management of water 
resources; 

Whereas the National Governors' Associa¬ 
tion representing all of the 50 States on 
September 9, 1977, unanimously adopted a 
resolution opposing certain Federal policy 
proposals and supporting the roles of the 
States In water resources management; 

Whereas most States have ongoing re¬ 
search, study and activities In water resources 
management which would be affected by or 
which would affect any national policy on 
water resources management; 

Whereas management expertise In water 
resources now exists In most of the States 
and the authority and domain over most 
water resources In the United States has his¬ 
torically been vested In the Individual States 
and Is now so vested; 

Whereas the proposals as published In the 
Federal Register to date show the Intent of 
the Executive Branch to assume certain func¬ 
tions previously exercised by the States, and 
as such appear to be contrary to the Intent 
of Congress as stated In the 1965 Act; 

Whereas any national water policy must 
provide for differences In topography, geol¬ 
ogy. hydrology and other criteria concerning 
water resources In the various States and 
regions; and 

Whereas the responsibility for and au¬ 
thority over Federal policy Is clearly vested 
under the Constitution with the Legislative 
Branch: Now. therefore, be It 

Resolved, That It Is the sense of the Senate 
that no new national water resources man¬ 
agement policy shall be Implemented with¬ 
out Congressional concurrence, and no pro¬ 
posed regulations for such a policy shall take 
effect for a period of six calendar months, 
during which the Congress Is In session, 
from the time of publication of proposed 
regulations In the Federal Register and of 
notification by the Executive Branch of such 
proposals to the Congress, provided further 
that— 

(a) the Executive Branch shall cause to 
have all recommendations and proposals 
transmitted to the States, and shall make 
available transcripts, documents, and ma¬ 
terial collected and prepared at and as a 
result of regional hearings conducted on 
such proposals; 

(b) the States shall be provided two 
months In which to develop their responses 
to the Executive Branch proposals, and to 
develop recommendations, which responses 
and recommendations should be transmitted 
to the Water Resources Council and the ap¬ 
propriate Congressional committees; 

(c) the States shall be provided an ad¬ 
ditional month In which to meet within river 
basin or regional commissions for recom¬ 
mendations of regional water resources man¬ 
agement policies which should be transmit¬ 
ted to the Water Resources Council and the 
appropriate Congressional committees; and 

(d) the Congress shall have an additional 
three months In which to hold hearings on 
establishment of a national water resources 
management policy. 

Mr. CURTIS. Mr. President, I wish 
to pay tribute to Mr. Jack Odgaard of 


my staff, who has worked long and hard 
and been in contact with the Governors, 
other officers, and many other people 
with regard to this resolution on national 
water policy, and I am very much in¬ 
debted to him for his help. 

Mr. President, I thank the Chair, and 
I yield the floor. 


ORDER OF BUSINESS 

Mr. ROBERT C. BYRD. Mr. President, 
has any time been yielded back by Sena¬ 
tors under the orders previously entered? 

The PRESIDING OFFICER. A number 
of Senators have not used all the time in 
their 15 minute orders. 

Mr. ROBERT C. BYRD. I thank the 
Chair. 

Mr. President, I ask unanimous con¬ 
sent that I may control the time that was 
not used by those Senators. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I suggest the absence of a quorum with¬ 
out prejudice to any Senator under the 
orders entered, and I ask unanimous con¬ 
sent that the time be charged to me. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. BARTLETT. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BARTLETT. Mr. President, we 
will soon be confronted with a problem 
which demands a thorough investigation. 
That is the issue of the cargo preference 
legislation which the President has pro¬ 
posed. I believe, Mr. President, that the 
questions raised thus far about this leg¬ 
islation are sufficient to cause us to in¬ 
vestigate it with all the intensity and 
vigor we can develop. 

I therefore urge that the Commerce 
Committee schedule and hold such addi¬ 
tional hearings as may be necessary to 
fully explore all aspects of the merits of 
the cargo preference legislation, as well 
as the means by which the decision of 
the administration to propose it was 
made. 

As proposed by the President, “cargo 
preference" legislation would require 
that by 1982 at least 9.5 percent of our 
imported oil would have to be carried 
on American flag ships. Other legisla¬ 
tion has been proposed in Congress which 
would require that as much as 20 per¬ 
cent or 30 percent of imported oil be 
carried on American ships. 

At first blush, it does not seem alto¬ 
gether unreasonable for us to prefer 
American ships over those of other na¬ 
tions. But once you get past that first 
blush, the idea of a cargo preference re¬ 
quirement begins to look a whole lot less 
attractive. 

To hear the proponents of cargo pref¬ 
erence legislation tell it, the only sig¬ 
nificant effect which will result from this 
idea is more jobs for Americans in the 
maritime industries. Mr. President, the 
plain fact of the matter is that while 
there may be some increase in maritime 
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jobs, the net result of this legislation is 
going to be a tremendous pain in the 
pocketbook for the American consumer. 

The potentially staggering costs of this 
legislation are not merely figments of 
my imagination, Mr. President. Cost fig¬ 
ures on this legislation have been amply 
documented by numerous agencies of 
government, including the General Ac¬ 
counting Office, the Federal Trade Com¬ 
mission, and others. 

When the President first submitted his 
proposals to the Congress, the adminis¬ 
tration claimed that the price tag of the 
legislation would be about $110 million to 
consumers. Not long thereafter, the GAO 
and the Federal Trade Commission both 
came forward with studies that showed 
the actual cost would be closer to $240 
million—more than double the adminis¬ 
tration estimates. Since that time, the 
GAO has come out with a new estimate 
showing the probable cost to be over 
$610 million—over five times the admin¬ 
istration estimate. 

The increased costs of energy to the 
consumer stem from the fact that 
American flag ships are significantly 
more expensive to build and to operate 
than are other vessels. 

Examination of these cost figures 
clearly indicates that the American con¬ 
sumer is going to pay a tremendous price 
for the purpose of creating a few hundred 
jobs in the maritime industry. It has 
been estimated that the cost of each 
additional maritime job created as a 
result of this legislation would be a 
whopping $110,000. If creating maritime 
jobs is the objective, cargo preference 
legislation is obviously a terrible way to 
do it. 

This is just another case of robbing 
Peter to pay Paul. The American con¬ 
sumer is getting robbed and the mari¬ 
time business, with the willing support 
and cooperation of the administration, 
is doing the robbing. 

In addition to the tremendous costs 
this legislation would shift to the Ameri¬ 
can consumer, it is also likely to spark 
retaliatory, protectionist measures by 
other countries. Such a response by 
others would demonstrate most dramati¬ 
cally the counterproductive nature of 
cargo preference legislation. It is not dif¬ 
ficult to imagine circumstances under 
which the Soviet Union, for example, 
might require that all American wheat 
shipped to Russia be carried in Russian 
ships. Then where would the maritime 
interests be? 

Mr. President, when these factors are 
considered, it is indeed difficult to under¬ 
stand why the administration would per¬ 
sist in its determination to recommend 
cargo preference legislation. The deci¬ 
sion has been rendered even more ques¬ 
tionable by the revelation which has re¬ 
cently come to light that the Depart¬ 
ments of State. Defense, and Treasury, 
as well as the President’s own Council 
of Economic Advisors and the Office of 
Management and Budget, argued against 
this legislation on one ground or another. 

Mr. President, the evidence mounts 
that this decision by the administra¬ 
tion is little more than a blatant political 
payoff. An estimated $200,000 was 
pumped into the Carter campaign by 
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the maritime unions and related in¬ 
terests. 

Various internal memorandums sug¬ 
gest that the decision by the adminis¬ 
tration was merely for the purpose of 
paying the President’s political debts to 
the maritime interests. 

The American people are entitled to 
know the real reasons for an adminis¬ 
tration policy that would cost the con¬ 
sumer millions in unnecessary costs. 
And they are entitled to know the extent 
to which such policies are the result of 
an unholy alliance between the Presi¬ 
dent and the maritime unions, both of 
which may be seeking this legislation 
for reasons that have absolutely noth¬ 
ing to do with the public interest. 

It is therefore essential that the Sen¬ 
ate, through the appropriate committees, 
fully explore every aspect of the cargo 
preference decision. That consideration 
should include indepth discussions with 
many, if not all, of the key administra¬ 
tion officials who played a part in this 
decision. It is essential that we know 
whether cargo preference will stand on 
its own merits or if it is just a political 
deal with a special interest group. 

If we find, as I expect we will, that 
cargo preference legislation will not 
stand on its own merits, then we should 
insist that the President repudiate any 
deal with the maritime interests and 
withdraw this legislation. Given the Pres¬ 
ident’s willingness to repudiate promises 
made to the American people, such as 
the one he made last year regarding the 
deregulation of natural gas, I should 
think he would be most willing to recon¬ 
sider an ill-advised private deal made 
with a special interest group, if that is 
the case. 

I realize that some of my colleagues 
may have more enthusiasm for inves¬ 
tigating the sour odors of a milk fund 
scandal than they do for investigating 
the bubbling bilge of a maritime bail¬ 
out. But our responsibilities as Senators 
require that we fully and forthrightly 
address the issues which have been raised 
about cargo preference legislation be¬ 
fore we even consider enacting it into 
law. 

Mr. President, I suggest the absence of 
a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. JOHNSTON. Mr. President, I ask 
unanimous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 


ROUTINE MORNING BUSINESS 

Mr. ROBERT C. BYRD. Mr. President. 
I ask unanimous consent there be a 
period for the transaction of routine 
morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 


CONCLUSION OF MORNING 
BUSINESS 

Mr. ROBERT C. BYRD. Mr. President, 
is there further morning business? 

The PRESIDING OFFICER. Is there 


further morning business? If not, 
morning business is closed. 


PUBLIC UTILITIES REGULATORY 
POLICY ACT OF 1977 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
proceed to the consideration of S. 2114, 
which the clerk will state by title. 

The legislative clerk read as follows: 

A bill (S. 2114) to authorize Federal action 
to encourage energy conservation, efficiency, 
and equitable rates in public utility systems, 
and for other purposes. 

The Senate proceeded to consider the 
bill which had been reported from the 
Committee on Energy and Natural 
Resources. 

Mr. JOHNSTON. Mr. President. I ask 
unanimous consent that Deborah 
Merrick, Marjorie Gordner, Mike Har¬ 
vey, Dan Dreyfus, Ben Cooper, Jim 
Bruce, and Bob Szabo be accorded the 
privileges of the floor during considera¬ 
tion of S. 2114, the Public Utilities 
Regulatory Policy Act of 1977. 

I also request unanimous consent that 
the following staff members be given 
floor privileges during the consideration 
of and voting on S. 2114: 

Jack Odgaard, Fred Craft. Danny Boggs. 
Tom Imeson, Carol Sacchi, Faye Widen- 
mann, Judy Foley, and Mary McKenna. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BARTLETT. Mr. President, I ask 
unanimous consent that Erich Evered, 
of my staff, be granted the privileges of 
the floor during the consideration of this 
bill. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOMENICI. Mr. President, I ask 
unanimous consent that Kathy Bruner, 
of Senator Hayakawa's staff, have the 
privilege of the floor during the debate 
and votes on this bill. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. JOHNSTON. Mr. President, I ask 
unanimous consent that Tom Graham, 
of Senator Durkin’s staff, have the priv¬ 
ilege of the floor during the debate on 
this measure. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOMENICI. Mr. President, will 
the Senator from Louisiana yield for a 
question? 

Mr. JOHNSTON. I yield. 

Mr. DOMENICI. Will the Chair tell 
the Senator from New Mexico what the 
unanimous-consent agreement is on this 
bill? 

The PRESIDING OFFICER. Time for 
debate on this bill is limited to 4 hours, 
to be divided and controlled by the Sena¬ 
tor from Louisiana <Mr. Johnston) and 
the Senator from New Mexico (Mr. 
Domenici) , with 2 hours on any amend¬ 
ment in the first degree, except for one 
amendment each by Mr. Griffin, Mr. 
Glenn, and Mr. Johnston, and on two 
amendments by Mr. Tower, on each of 
which there will be l>/ 2 hours, on one 
amendment by Mr. Melcher, on which 
there shall be I|4 hours, and on one 
amendment each by Mr. Durkin and 
Mr. Ford, on each of which there shall be 


IVi hours, with 30 minutes on any 
amendment in the second degree, and 20 
minutes on any debatable motion, ap¬ 
peal, or point of order. 

Mr. DOMENICI. I thank the Chair. 

Mr. JOHNSTON. Mr. President, I yield 
myself such time as I may require. 

Mr. President, the Public Utilities 
Regulatory Policy Act of 1977 is the fifth 
and last major portion of President Car¬ 
ter’s proposed National Energy Act re¬ 
ported by the Committee on Energy and 
Natural Resources this session. 

S. 701, providing energy conservation 
assistance to schools and hospitals, was 
passed by the Senate on July 20, 1977: 

S. 977, the coal conversion bill, was 
passed on September 8, 1977; 

S. 2057, the omnibus energy conserva¬ 
tion bill, passed on September 14, 1977; 
and 

S. 2104, providing for a natural gas 
pricing policy, passed on October 4, 1977. 

The Committee on Energy and Nat¬ 
ural Resources completed action on the 
Public Utilities Regulatory Policy Act on 
September 19, 1977, and filed its report 
on September 20, 1977. 

I ask unanimous consent that a sum¬ 
mary of the bill and a copy of the cost 
estimate provided by the Congressional 
Budget Office be printed in the Record 
at this point. 

There being no objection, the material 
was ordered to be printed in the Record, 
as follows: 

Summary of S. 2114: The Public Utilities 
Regulatory Policy Act of 1977 

S. 2114 requires State regulatory authori¬ 
ties and each nonregulated utility above a 
certain size to report blannually to the Sec¬ 
retary of Energy Information about varia¬ 
tions In the demand for electricity or gas 
among various classes of customers as well 
as Information on the costs of serving these 
classes of customers. If the Information re¬ 
quested Is not already available In the files 
of these Institutions, the Secretary must re¬ 
imburse the authority or utility for the cost 
of gathering any additional Information 
required. 

The Secretary of DOE Is authorized to In¬ 
tervene on his own Initiative In any utility 
rate or rate design proceeding held before a 
State regulatory authority. However, the pur¬ 
pose of the Intervention Is limited to advo¬ 
cating: (1) energy conservation. (2) efficient 
use of facilities and resources, or (3) equi¬ 
table rates to consumers. The Secretary 
would have the same rights as any other 
party In the proceeding, except that he could 
not Initiate or join In an appeal using au¬ 
thority under this Act. Authority to partici¬ 
pate In ratemaking proceedings granted to 
the Administrator of the Federal Energy 
Administration In Title II of the Energy Con¬ 
servation and Production Act (which will be 
vested In the Secretary of Energy on October 
1. 1977) Is not affected by the bill. 

In the case of a nonregulated utility, the 
Secretary could Intervene In any convenient 
proceeding dealing with rates or rate design. 
If no such proceeding Is available, the Secre¬ 
tary may review the utility’s rates and make 
recommendations to promote the three pur¬ 
poses cited above. 

The Act Instructs the Secretary to ex¬ 
amine the methods electric utilities use In 
determining rates In order to assess how well 
their rates reflect variations In cost of serv¬ 
ice due to dally and seasonal time of use as 
well as the relationship between rates and 
the marginal cost of providing service to 
customers. He is also to consider to what 
extent the three purposes cited above may 
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be furthered by various rate reform ap¬ 
proaches listed In the Act. 

The Secretary Is to report annually to 
Congress on the progress of the State regula¬ 
tory authorities and nonregulated utilities 
and to report recommendations for further 
Federal action to achieve the three purposes 
of the Act. 

The Secretary Is also to study and report 
to Congress on gas utility rate design and 
address the effect of specific rate reform ap¬ 
proaches listed In the Act on various aspects 
of gas utility service. Based on the study the 
Secretary shall develop proposals on gas 
utility rate design and Include any recom¬ 
mendations of the Federal Energy Regulatory 
Commission. The study Is to Include an 
analysis of projected savings In natural gas 
and likely changes In the price of natural gas 
If the proposals were to be Implemented. 

The Secretary shall also report on any fi¬ 
nancial burdens the Act will Impose on State 
regulatory authorities and the views of these 
authorities on the need for and desirability 
of Federal financial assistance. 

The Act establishes a National Regulatory 
Research Institute under the auspices of the 
National Association of Regulatory Utility 
Commissioners and authorizes $2 million for 
each of fiscal years 1979 and 1980 for the 
Institute. 

In order to encourage cogeneration of 
electricity and the production of electricity 
from solid waste or renewable resources the 
Secretary Is authorized to exempt cogenera¬ 
tors and small power producers (less than 
30 megawatts) from the requirements of 
certain Federal laws applicable to utilities. 
The exemption applies only to persons not 
primarily engaged In generating or selling 
electric power. The Secretary shall also Issue 
guidelines to State regulatory authorities on 
regulatory steps that will encourage develop¬ 
ment of these sources of power. 

In addition, those low-head, hydroelectric 
demonstration projects authorized in the 
Senate bill authorizing appropriations are 
exempted from the licensing requirements of 
the Federal Power Aot. 910 mlllon Is author¬ 
ized for guaranteed loans to fund feasibility 
studies for such small hydroelectric projects. 

Congressional Budget Office, 
Washington, D.C., September 23,1977. 
Hon. Henry M. Jackson. 

Chairman, Committee on Energy and Natural 
Resources, U.S. Senate, Dirksen Senate 
Office Building, Washington, D.C. 

Dear Mr. Chairman: Pursuant to Section 
403 of the Congressional Budget Act of 1974, 
the Congressional Budget Office has prepared 
the attached cost estimate for S. 2114, the 
Public Utilities Regulatory Policy Act of 1977, 
as reported by the Senate Committee on En¬ 
ergy and Natural Resources on September 20, 
1977. 

Should the Committee so desire, we would 
be pleased to provide further details on the 
attached cost estimate. 

Sincerely. 

Alice M. Rivlin, 

Director. 

Congressional Budget Office Cost Estimate 
September 22, 1977. 

1. BUI number: S. 2114. 

2. Bill title: Public Utilities Regulatory 
Policy Act of 1977. 

3. BUI status: As reported by the Senate 
Committee on Energy and Natural Resources 
on September 20, 1977. 

4. Bill purpose: This bill would amend the 
Energy Conservation and Production Act by 
promoting conservation, efficiency, and equi¬ 
table rates In electric and gas utility sys¬ 
tems. The bUl would require three reports to 
Congress: (1) rate making and load manage¬ 
ment practices, (2) gas utility rate design 
study, and (3) financial burdens of state 
regulatory authorities. The bill would also 


establish and authorize appropriations for 
a National Regulatory Research Institute to 
provide state regulatory authorities with In¬ 
formation. Lastly, the bill would authorize 
up to 910 million In loans for hydroelectric 
project feasibility studies. 

5. Cost estimate 

(By fiscal years. In millions of dollars| 


Fiscal year 1978: 

Authorization level- 1 915. 8 

Estimated costs_ 5. 4 

Fiscal year 1979: 

Authorized level_ 2.0 

Estimated costs_ 8. 8 

Fiscal year 1980: 

Authorized level_ 2.0 

Estimated costs_ 6. 5 

Fiscal year 1981: 

Authorlzv 1 level__ 

Estimated costs_ 3. 7 

Fiscal year 1982: 

Authorized level__ 

Estimated costs_ 3. 1 


1 Includes estimated cost of studies author¬ 
ized In Sections 8, 9, 10 and 12. 

The costs of this bill fall within budget 
function 300. 

6. Basis for estimate: 

Section 6: Information and Reports.—This 
section of the bill would allow the Secretary 
of Energy to reimburse utilities for the cost 
of obtaining Information on shifts In electric 
loads and costs of consumption. No cost for 
this section Is included In this estimate, since 
It Is not possible at this time to project the 
likely data requirements of the Secretary of 
Energy, and the extent to which reimburse¬ 
ment of utilities will be required In order to 
obtain such Information. 

Section 6: Federal Participation.—This 
section would allow the Secretary of Energy 
to Intervene In state regulatory proceed¬ 
ings. For the purposes of this estimate It was 
assumed that a staff of 40 would be necessary 
to carry out the purposes of this section. The 
estimated costs In fiscal year 1978 would be 
91.5 million, increased annually thereafter 
for Inflation. 

Sections 8, 9, and 10: Studies.—These sec¬ 
tions of the bill would require reports to 
Congress on (1) rate making and load man¬ 
agement practices. (2) gas utility rate design 
study and (3) study of financial burden of 
this action regulatory authorities. For the 
purpose of this estimate. It was assumed 
that the first study on rate making would 
not require additional funds, since It falls 
within the scope of present FEA activities. 
The gas utility rate design study was esti¬ 
mated to cost $5 million, with a disburse¬ 
ment rate of 40 percent and 60 percent the 
first and second years, respectively. The last 
study on the financial burden on regulatory 
authorities was estimated to cost 9300,000 
with the entire amount spent the first year. 

Section 11: National Regulatory Research 
Institute.—This section would establish a 
National Regulatory Research Institute un¬ 
der the auspices of the National Association 
of Regulatory Utility Commissioners. Section 
15 would authorize the appropriation of 92 
million In each of the fiscal years 1979 and 
1980 for this purpose. It is estimated that 
these funds would spend out 90 percent the 
first year and 10 percent the second year, 
based on disbursement rates of similar or¬ 
ganizations. 

Section 12: Cogeneration Guidelines.— 
This section would require the Secretary of 
Energy to provide guidelines on requiring 
electric utilities to offer to sell and purchase 
electric energy to and from other cogenera¬ 
tors or small power producers. The costs of 
this section are estimated to be 9500,000, 
with a disbursement rate of 80 percent and 
20 percent the first and second year respec¬ 
tively. These costs are estimated to cover 
manpower requirements for developing 
these guidelines. 

Section 14: Hydroelectric Projects Feasibil¬ 


ity Studies.—This section would authorize 
the Secretary of Energy to make loans to 
municipalities, electric cooperatives, indus¬ 
trial development agencies, and non-profit 
organizations to assist them In studying the 
feasibility of utilizing a hydroelectric proj¬ 
ect for electric generation. It was assumed 
that the loan would begin to be paid back 
after five years, the Interest rate would be 7 
percent, and the entire 910 million author¬ 
ized In Section 15 would be disbursed over a 
five-year period beginning In fiscal year 1978. 
One third of the loans are assumed to be 
cancelled due to lnfeastblllty of the project. 
The net outlays are estimated to be 91.2 
million In fiscal year 1978, 92.3 million In fis¬ 
cal year 1979, 92.9 million In fiscal year 1980, 
81.8 million in fiscal year 1981, and 1.3 mil¬ 
lion In fiscal year 1982. 

7. Estimate comparison: None. 

8. Previous CBO estimate: On September 
9, 1977, CBO prepared a cost estimate of H.R. 
8444 as passed by the House of Representa¬ 
tives. Part V of H.R. 8444 Is similar to this 
bill. The differences In costs are attributable 
to various provisions In H.R. 8444 for loans 
and grants for hydroelectric projects, and 
grants to state agencies. 

9. Estimate prepared by Leslie Wilson. 

10. Estimate approved by C. G. Nlckols, 
for James L. Blum, Assistant Director for 
Budget Analysis. 

Mr. JOHNSTON. Mr. President, the 
committee deliberations on this legisla¬ 
tion were characterized by a strong con¬ 
sensus among members with respect to 
the basic policy reflected in S. 2114. This 
bill, which is supported by members of 
both the majority and minority of the 
committee, is fundamentally different 
from the proposed legislation submitted 
by the administration. The bill has even 
less in common with the House counter¬ 
part, H.R. 8444. 

The committee is united in the belief 
that the policy direction taken by S. 2114 
is a correct one. Let me explain why. 

The legislation originally proposed by 
the administration, part E of S. 1469, 
contemplated a radical extension of Fed¬ 
eral authority into the highly complex 
matter of the design of retail rates for 
electricity. These rates have been tradi¬ 
tionally set at the State level, of 10 by 
persons elected for this purpose. Retail 
electric utility rate policy has in the past 
been shaped by a host of decisions ar¬ 
rived at on the local level, taking into 
account unique conditions of geography, 
climate, social and economic structure 
and the desire of the people of a State. 
The diverse character of rate structures 
in the various States in many respects 
reflects the diversity of the country. 

The administration bill proposed to 
establish Federal policies with respect to 
the methodology of ratemaking and to 
superimpose these policies on the deci¬ 
sionmaking process at the State level. 
If, in the judgment of a single Federal 
official, the Administrator of the Federal 
Energy Administration, a State failed to 
implement Federal policy in designing 
rates, the Federal Government would 
then step in. 

The committee felt strongly, and the 
committee hearing record clearly showed, 
that at present there is no clear justifi¬ 
cation for such an extension of Federal 
authority. At a later time, after more 
study and experimentation with alterna¬ 
tive rate structures, it is conceivable that 
a case for enforcement of some sort of 
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Federal standards could be made. But 
that case simply cannot be made based 
on the record available at this time. 

Accordingly the committee has report¬ 
ed a bill to the Senate which adopts a 
far more cautious approach than that 
contained in either the administration 
or House bills. The committee does recog¬ 
nize the need for a statement of Federal 
purposes in the area of utility ratemak¬ 
ing and for a means of conveying Federal 
recommendations to State regulatory au¬ 
thorities and nonregulated utilities. 
Therefore, the legislation reported sets 
forth as broad national purposes the en¬ 
couragement of: First, energy conserva¬ 
tion; second, the efficient use of utility 
facilities and resources; and third, equi¬ 
table rulemaking, and authorizes the 
Secretary of Energy to intervene in rule- 
making procedures before State com¬ 
missions in support of policies which fur¬ 
ther these purposes. 

Enactment of the committee bill would 
in no way foreclose stronger action by 
Congress at a later time. In fact. S. 2114 
is specifically designed to bring about 
conditions under which intelligent deci¬ 
sions can be made with respect to a na¬ 
tional policy on utility rates. 

The bill contains broad Federal infor¬ 
mation gathering authority to permit 
assessment of State capabilities with re¬ 
spect to ratemaking, analysis of costs of 
providing utility service and identifica¬ 
tion of the factors which determine the 
demand for electricity and natural gas. 

The bill provides for a vigorous ad¬ 
vocacy role for the Federal Government 
in encouraging the adoption by State 
commissions of rate structures which are 
energy- and capital-conserving and 
which are equitable to consumers. This 
authority is established in addition to. 
and not in any way in limitation of. 
authority available in other law. How¬ 
ever, the role of the Federal Government 
is one of advocacy only. The power to 
decide would remain where it is, in the 
hands of local officials. 

The committee would oppose at this 
time any amendment to S. 2114 that 
would confer upon the Federal Govern¬ 
ment the authority actually to interfere 
and impose on a State government a 
Federal decision with respect to the rates 
in that State. Unless the Senate directs 
us otherwise, we intend to adhere to this 
principle steadfastly in conference with 
the House. 

Mr. President, the committee bill is 
silent on one of the questions of policy 
raised by the administration in part E of 
S. 1469. This is the issue of the authority 
which should be granted to the Federal 
Energy Regulatory Commission to 
order—physical interconnection among 
electric utilities; the "wheeling" of elec¬ 
tric power between two utilities across 
the transmission facilities of a third; 
and the pooling of the generation facil¬ 
ities of different utilities to assure the 
most efficient use of resources. 

The committee felt that the issues in 
this area were particularly complex, and 
that difficult questions which have little 
relevance to energy conservation or the 
efficient use of facilities and resources 


are inextricably intertwined with these 
proposals. At the committee’s direction 
my subcommittee held an additional 
hearing on these issues after S. 2114 was 
ordered reported. The testimony at that 
hearing confirmed the committee’s judg¬ 
ment concerning the complexity of the 
issues, but also provided guidance con¬ 
cerning the nature of the limited au¬ 
thority which could be justified. As a 
result. I will offer an amendment which 
is cosponsored by Senators Domenici, 
Jackson, and Ford addressing FERC 
authority to order the physical inter¬ 
connection of utilities. The authority 
granted by the amendment is limited to 
the achievement of specific purposes, 
which I believe are justified. The amend¬ 
ment does not address the much more 
complex issues of wheeling and pooling, 
which really involve value considerations 
unrelated to the purposes of a bill deal¬ 
ing specifically with energy conserva¬ 
tion and efficiency. 

Mr. President, together with this 
amendment, I believe that we will have 
a good Senate bill that will lead to regu¬ 
latory reform and thus result in the con¬ 
servation of energy as well as in more 
efficient utilization of utility facilities 
and resources. And yet we will accom¬ 
plish this without the transfer of a vast 
amount of regulatory power from the 
States to the Federal Government. It is 
a sensible bill, a bill we can defend in 
conference with the House. We recom¬ 
mend that it pass. 

Mr. President, this has been energy 
year with the Energy Committee. We 
have held hearings beginning at 7 a.m. 
and 8 a.m., and we have had hearings 
lasting 6 hours at one time, all in an 
effort to get out the tremendous press 
of business which has come to the En¬ 
ergy Committee. We have dealt with all 
parts of the Carter energy program ex¬ 
cept those which dealt with tax. Indeed, 
even with the tax aspects of that energy 
program we have held hearings. To say 
that the workload was monumental is 
not an overstatement. 

One of the bills of the Carter energy 
program has been utility rate reform. I 
would prefer “rate change,” because the 
word “reform" does not always apply 
just because something is changed. 

The elements of that program, as initi- 
tially conceived, may well be reform and 
may well be in the interests of the Amer¬ 
ican people, the American consumer. But, 
Mr. President, changes in electric rate 
reform are also very dangerous in that 
if changes are made at the Federal level 
to upset a longstanding superstructure 
and infrastructure of rules and regula¬ 
tions all of which are well-known and 
well understood by the utility industry, 
then by that change, and by the uncer¬ 
tainty which that change in Federal 
regulations will bring, we could well dry 
up the sources of funding for all of the 
utility expansions which need to be 
made over the next few decades. 

For that reason, the Energy Commit¬ 
tee felt it appropriate, indeed necessary, 
to go into this field of utility rate reform 
with the greatest degree of caution, and 
not to move unless we understood pre¬ 


cisely what we were doing and precisely 
what the effects of what we were doing 
were on the utility industry, as well as 
on the American consumer. 

We considered such things as lifetime 
rates, time of day rates, whether we 
ought to come up with Federal rules that 
require the State regulatory bodies to 
enact these kinds of rules. 

We heard a great deal of testimony 
within those difficult time constraints 
we had. The overwhelming bulk of the 
testimony was that these things are in an 
experimental stage now, such things as 
time of day rates, lifeline rates, and all 
the other changes; that we should not 
proceed into those things now but rather 
do some experimenting before we move. 

For that reason, the committee, I be¬ 
lieve, was first of a mind just to kill the 
whole program and say, “Let us wait and 
come back next year, in an orderly man¬ 
ner when we have the time to consider 
it, and have the time to consider what 
the effects of doing some of these things 
will be." 

After more mature consideration we 
thought that the best way to experiment, 
the best way to find out what these ef¬ 
fects are, and to bring this whole matter 
out in public debate, would be to allow 
the Secretary to intervene on his initia¬ 
tive in State regulatory proceedings, and 
in that intervention to argue for the 
changes they ought to have, to argue for 
lifeline rates, if that happens to be the 
thing before the Secretary at that time, 
or time of day rates, or all the other 
things which can be viewed by the Secre¬ 
tary as reform. In other words, to put 
out these ideas, reinforced by the tre¬ 
mendous capacity the Secretary has to 
acquire facts and data, but to be able to 
go before the State regulatory commis¬ 
sions and argue for those changes. If 
they accept them, fine. If they do not. 
then we do not authorize any additional 
right of appeal of the Secretary, either 
in State court or in Federal court or, in¬ 
deed, to even join in that appeal, the 
reason being that we do not want to 
create a whole new common law built up 
at the behest of the Secretary, and es¬ 
tablished on a case-by-case basis. 

We want, rather, for the time being, to 
have the Secretary go to the marketplace 
of ideas, the forum being the State and 
regulatory bodies, and have them make 
the decision based on the force of the 
logic and persuasion that the Secretary 
has. rather than on the big Federal club 
which we refuse to give him. 

So that, essentially, Mr. President, is 
the direction of this bill. I wish to em¬ 
phasize that this is no defeat for the 
Carter administration. This is no batter¬ 
ing in the head of an essential element 
of Carter’s energy program. It is true 
that this is one of the five parts of the 
Carter energy program. But in making 
these changes, we have not, in my view, 
taken away one of the mainstays of the 
Carter program. The mainstays of the 
Carter program have to do with oil, gas 
and coal, and conversion to coal and 
whether we enact the crude oil equaliza¬ 
tion tax, promote insulation, and those 
sorts of things. This bill is but a small 
part of it. 
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We are not saying no to change and 
reform in utility rates, we are saying that 
it is too early. This is the first year we 
have had hearings in the Senate on util¬ 
ity rate reform. We are not ready to 
move. We feel very strongly that we are 
not ready to move. 

Let me say one further thing on the 
question of the Carter energy program, 
and I think the administration would do 
well to take this unsolicited advice. That 
is to realize that their energy program 
was put together in a period of 90 days, 
from January 20 to April 20. It was a 
monumental job, calling for great cour¬ 
age. great ability, and a great amount of 
work, performed under huge constraints 
and pressure. I think it was performed 
very well. I think it was a great act of 
leadership for the President, not only 
to put together the program, but then 
to sell it to the American people in tele¬ 
vision broadcasts and tell them that they 
were going to be called upon for sacrifices 
and tell them that it is the moral equiv¬ 
alent of war. This was the act, I think, 
of a great President, to do that. 

Having done that great work and hav¬ 
ing made those courageous acts, for the 
administration or the President now to 
say that that product, put together in a 
period of 90 days, must be enacted with¬ 
out change and must be enacted in all its 
substantial parts, I think, is not only 
wrong, but is unrealistic. I think it is 
wrong for energy, for conservation, and 
for the American public. 

The committee acted in that spirit of 
cooperation with the President, but with 
the recognition that to move too far too 
fast too soon in some of these fields 
would be unwise for everybody, including 
the consumer, including those who are 
most interested in conservation. I know 
that last category includes the members 
of the committee. 

So, Mr. President, we think we have a 
good start on utility rate reform. This is 
not the last chapter or the last word, but 
it is a start that we felt we could not step 
beyond on pain of taking great risks with 
the American public, with conservation, 
and with the future of the utility indus¬ 
try in this country. 

I yield the floor to my distinguished 
friend from New Mexico. 

Mr. DOMENICI. Mr. President, I yield 
myself 5 minutes. 

I rise to associate myself with the re¬ 
marks of the distinguished junior Sena¬ 
tor from Louisiana. I want to comment 
briefly on how I view what the committee 
did and where we are. 

First of all, Mr. President, the goals of 
this legislation are clearly stated. They 
are to try to conserve energy and maxi¬ 
mize the utilization of facilities. Those 
were the two prime goals of the Presi¬ 
dent’s package with reference to utility 
ratemaking in the United States. The 
committee added a third goal, to seek to 
do equity. 

The only questions we had were, how 
do we accomplish these three goals and 
what is the Federal role with reference 
to the individual States and their utility 
ratemaking commissions? I think it is 
safe to say for the U.S. Senate that the 
committee, by a rather compelling ma¬ 


jority, concluded that there are a couple 
of things that we did not want to do. 
Among those are that we did not want, 
at this time, to preempt the ratemaking 
role of the commissions in the individual 
States; that we did not know enough; 
that we might cause confusion and de¬ 
lays in an already fragile-capitalized in¬ 
dustry, where delays would amount to 
less development, less building, less con¬ 
struction. So the committee, by a rather 
compelling majority, concluded that, 
whatever we do, we did not want to pre¬ 
empt and dictate to the ratemaking 
commissions in the country. 

Second, we did not decide that the 
Federal Government knew how to tell 
each State to effect these new kinds of 
ratemaking schemes, whether it be mar¬ 
ginal ratemaking or time of day, whether 
it be any of the three of four suggested 
approaches. We know they are good con¬ 
ceptually, but the committee, by a rather 
compelling majority, indicated clearly 
that we did not want the Federal Energy 
Office to be down at the State level at 
this point in time, imposing these new 
systems by operation of law. So I believe 
that, rather than do nothing, we came up 
with a rather good scheme. 

The real inherent parts of this scheme 
are to indicate our goals with reference 
to electric energy production. They are 
that we have the goal to conserve, to 
maximize and utilize the facilities in this 
country, built now and built in the 
future, and to seek to do equity. Once 
having established those goals, we said 
that we thought it was appropriate for 
the Federal Government to make an 
effort to push the States ahead, to move 
them, to cause them to look clearly at 
these new approaches. We would give 
our Federal Government the right to in¬ 
tervene in rulemaking hearings at the 
local and State level, but this interven¬ 
tion is very clearly defined by the com¬ 
mittee. It means that, as a matter of 
right, they can get involved and go be¬ 
fore these tribunals and make the case 
for this new approach. They can par¬ 
ticipate, ask questions, submit their 
position, be very public, bring evi¬ 
dence and facts before them that en¬ 
courage them to move in that direc¬ 
tion, or call facts to their attention. 
At that point, this bill says, the 
Federal Government’s intervention is 
finished. That means they do not take 
this cause and go through the court 
system, delay the procedings as if we 
had told each State, "That is what we 
want," because we do not know within 
that State whether that would end up 
being good in terms of our overall goals 
or whether it would, because of certain 
peculiarities in the State, cause harm. 

As I view this, when we couple that 
part of the bill with the obvious efforts to 
bring facts to the National Government 
as we proceed through this kind of 
limited intervention, to bring backup to 
the Federal Government, and thus to 
Congress, what is happening with the 
State regulatory commissions in the next 
2 or 3 years—when we couple those two, 
factfinding and limited intervention for 
these particular goals—I think we have a 
package that deserves the support of the 
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Senate. It will, indeed, send a clear signal 
to those States that, through their com¬ 
missions, do not care or appear to be 
calloused or think there is nothing new 
in the field of ratemaking, that this 
energy crisis has brought into focus 
something that they ought to consider. 
It will bring intervention there; it will 
bring public notoriety there; it will bring 
facts up to the National Government sis 
to what and how they are doing this in 
the intervening years. 

The PRESIDING OFFICER. The Sen¬ 
ator's 5 minutes have expired. 

Mr. DOMENICI. I yield myself an 
additional 2. 

This is certainly short of preemption. 
It is a cautious but firm approach. It 
sign.fies a genuine interest on the part 
of our National Government toward the 
utility industry and ratemaking bodies 
in this country, that we want conserva¬ 
tion. maximum utilization of facilities, 
good planning, and equity, if possible. 

I think the committee has done the 
right thing in being cautious, but firm. 

Mr. President, I reserve the remainder 
of my time. 

Mr. JACKSON. Mr. President, S. 2114, 
the Public Utilities Regulatory Policy 
Act, is the first legislation reported by 
the Committee on Energy and Natural 
Resources dealing with public utility rate 
policy. We received this jurisdiction 
earlier this session with the adoption 
by the Senate of Senate Resolution 4. 

The committee has devoted more hear¬ 
ing time to this issue—6 days—than to 
other provisions of the President’s en¬ 
ergy bill because the issue is a compli¬ 
cated one and also because our experi¬ 
ence with it is not extensive. The legis¬ 
lation we have presented to the Senate 
reflects the concern and caution our 
committee feels about the issue of elec¬ 
tric utility policy. S. 2114 is not as far- 
reaching as the bill the administration 
proposed in April. However, to report 
more ambitious legislation dealing with 
this policy area, legislation in line with 
that proposed by the administration, it 
would be necessary to ignore both the 
committee's hearings, as well as our own 
collective judgment. 

The overwhelming message of those 
hearings and the mail received by the 
committee and its members has been to 
warn of the danger of attempting radical 
changes in Federal policy with respect to 
public utilities without extensive addi¬ 
tional study and analysis. S. 2114 as re¬ 
ported by the committee will insure that 
this learning and study process is ac¬ 
celerated. Through the gathering of in¬ 
formation and data and through active 
participation in utility ratesetting pro¬ 
cedures at the State level, the back¬ 
ground for an intelligent and carefully 
thought-out Federal policy toward the 
Nation’s public utilities can be developed. 

I believe I speak for both the majority 
and minority when I say that we feel that 
S. 2114 is a good bill. It is an appropriate 
bill, one which faithfully reflects the 
clear preponderance of advice given the 
committee at its hearings. 

The Nation’s utilities have borne the 
brunt of the enery crisis. They have had 
no choice except to pass rising energy 
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costs on to their customers. Their con¬ 
struction programs have been devastated 
by inflation and their operating costs 
have been multiplied by the same accel¬ 
eration in energy prices. Public utilities 
send each customer a monthly reminder 
of the crisis in energy costs, and each 
customer resents the utility for it. There 
is no more pervasive source of public dis¬ 
content than the outrage Americans feel 
over utility bills. 

It would be nice to say that we have 
reported legislation which will offer some 
relief from this widely detested increase 
in consumer cost. But no one has pro¬ 
posed such a bill. The administration 
proposal will not do it. The House bill will 
not do it; and S. 2114 will not do it. Util¬ 
ity rates are going to continue to rise, 
both because fuel prices will continue to 
rise and because national policy has been 
unable to bring down the rate of 
inflation. 

There is no simple answer to these ris¬ 
ing utility rates. We will be struggling to 
establish policies to deal with the prob¬ 
lems of the Nation’s public utilities in 
several future sessions of Congress. The 
bill we are considering today represents 
a responsible beginning of what will be a 
long-term responsibility for the Federal 
Government in encouraging the adoption 
of rate structures which are equitable, 
which encourage the efficient use of ex¬ 
isting and proposed utility capital facili¬ 
ties and which slow the rate of growth 
in energy consumption without being 
economically disruptive. 

The Committee on Energy and Natural 
Resources recommends that the Senate 
proceed cautiously in establishing new 
Federal utility policies, by gathering in¬ 
formation, investigating innovative ap¬ 
proaches and techniques and advocating 
enlightened utility regulation at the local 
level. S. 2114 reflects this view. 

I strongly urge my colleagues to accept 
the committee’s advice. I urge them to 
refrain from offering amendments which 
would carry Federal involvement in the 
regulation of utilities beyond the point 
of the prudent beginning set forth in the 
reported bill. 

The PRESIDING OFFICER. The Sen¬ 
ator from Nebraska is recognized. 

Mr. BARTLETT. Will the Senator 
yield to me briefly? 

Mr. CURTIS. Mr. President, I yield 
briefly to the distinguished Senator from 
Oklahoma (Mr. Bartlett) . 

Mr. BARTLETT. Mr. President, I will 
be very brief, and I thank the distin¬ 
guished Senator from Nebraska. 

I want to congratulate the two floor 
managers for a lot of hard work and for 
doing a good job. taking a bill that I 
think would have definitely gone too far 
at this time and changing it after 
lengthy hearings and deep consideration 
to a bill that I think moves in the right 
direction. It provides the Federal Gov¬ 
ernment an opportunity to present its 
case, to enter into the arena of debate, to 
have an opportunity to have its ideas 
heard, but not to be in a position of dic¬ 
tating or of establishing a new order in 
the utility ratemaking area. 

I think the utilities, since they are 
based in a State and are subject to very 
close scrutiny by the press and the people 


of that State, because their activities af¬ 
fect virtually every consumer’s pocket- 
book, are trying to do a very good job 
and that the regulatory bodies in the 
various States that control the utilities 
are also trying to do a very good job to 
protect the interests of the consumers 
and the interests of the citizens of that 
State. 

So I think the steps that are taken here 
are steps that will be carefully watched. 
It will give the Federal Government a 
chance to present its ideas, but it will 
also retain the responsibility within the 
States of governing their own utilities, 
which I think at this stage certainly is 
called for, and it might be that it should 
be retained forever. 

I would have to be convinced that the 
utilities were completely out of line and 
that the Government bodies in the vari¬ 
ous States had not done a good job be¬ 
fore I would be convinced that the Fed¬ 
eral Government should intervene. 

I personally do not think that is the 
case. But we will have a chance to see. 
We will have an opportunity to observe 
just what the Federal Government has 
in its mind and then just what the gov¬ 
erning bodies in the various States have 
done. 

Commissions which do regulate the 
utilities are right under the gun of the 
consumers and the citizens of the State 
and, by and large, I think they have done 
an excellent job. Certainly in our own 
State I am convinced of that, and I 
think in the other States that undoubt¬ 
edly is also true. 

I thank the distinguished Senator for 
yielding to me. I withhold the remain¬ 
der of my time. Mr. President. 

Mr. President, would the Senator yield 
further for just a moment? 

Mr. CURTIS. Yes. 

Mr. BARTLETT. Mr. President, I 
ask unanimous consent that Mike Crisp 
of Senator Baker’s staff be granted priv¬ 
ileges of the floor during consideration 
of this matter, and also Darla West and 
Ron Shiflet, of the staffs of Senators 
Domenici and McClure, respectively. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. FORD. Will the Senator yield? 

Mr. CURTIS. I am happy to. 

Mr. FORD. Mr. President, I ask unani¬ 
mous consent that Jim Fleming and Mike 
Gatlieb of my staff be granted privilege 
of the floor during the debate and voting 
on this measure. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. FORD. I thank the Senator. 

UP AMENDMENT NO. 863 

Mr. CURTIS. Mr. President, I send to 
the desk an amendment and ask that it 
be stated 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 

The Senator from Nebraska (Mr. Curtis) 
proposes an unprlnted amendment numbered 
863. 

Mr. CURTIS. Mr. President. I ask 
unanimous consent that further reading 
of the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection. It is so ordered. 


The amendment is as follows; 

At the appropriate place add a new sec¬ 
tion: 

"SEASONAL DIVERSITY ELECTRICITY EXCHANGE 

"Section —. To encourage and expedite 
benefits to the public of the bulk exchange 
of electric power between certain areas hav¬ 
ing diverse peak demand seasons and there¬ 
by to Increase fuel efficiency and to reduce 
use of natural gas and foreign oil. upon Issu¬ 
ance of a Presidential Permit for transmis¬ 
sion facilities at the International border 
with Manitoba, Canada, to exchange electric 
power among electric utilities which together 
provide service in Manitoba. Canada, and In 
North Dakota, South Dakota, and/or Ne¬ 
braska the permittee or permittees shall be 
entitled to exercise the power of eminent 
domain of the United States to take and 
secure lands, easements, rlghts-of-way, and 
other interests for the construction, opera¬ 
tion, and maintenance of electric transmis¬ 
sion lines and appurtenant facilities to ac¬ 
complish such exchange. The district courts 
of the United States in which such property 
Interests are located shall have jurisdiction 
of proceedings to acquire such property In¬ 
terests under this section, and the proceed¬ 
ings shall be conducted in accordance with 
the Federal Rules of Civil Procedure, pro¬ 
vided. however, that the petitioner or peti¬ 
tioners may exercise the right of the United 
States to file with the petition or at any time 
before Judgment a declaration of taking In 
the manner and with the consequences, but 
In Its or their name, provided by sections 
258a, 258b. and 258d of Title 40. United States 
Code. This section does not supercede the au¬ 
thority of the State public utility commis¬ 
sions to regulate the transmission facilities 
within their respective States In any manner 
not Inconsistent with the purpose of this 
section or supercede any right of any person 
to appeal a decision of such a commission In 
the courts of the State.” 

THE MANDAN ELECTRIC TRANSMISSION 
EXCHANGE PROJECT 

Mr. CURTIS. Mr. President, this 
amendment is to authorize the use of 
Federal eminent domain for construction 
of the Mandan electric transmission line. 

Mr. President, the Mandan project 
would Involve construction of a 450/550 
AC/DC transmission line from Manitoba, 
Canada, through the States of North Da¬ 
kota, South Dakota, and Nebraska. The 
project would be the first international 
and Interstate electric transmission ex¬ 
change system built in the United States. 
It would provide an electrical transfer 
capability of 1.000 megawatts and is now 
scheduled for completion by 1984. The 
estimated cost of $550 to $600 million 
would be borne totally by the participat¬ 
ing utilities. They include Manitoba Hy¬ 
droelectric Board, the public corporation 
providing electrical service for the Prov¬ 
ince of Manitoba. Canada; and in the 
United States, four electric utilities in¬ 
cluding one private utility, Otter Tail 
Power Co. of Minnesota, and three public 
utilities: Minnkota Power Cooperative of 
North Dakota. Basin Electric Power Co¬ 
operative of North Dakota and South 
Dakota, and Nebraska Public Power 
District. 

The Mandan partners provide retail 
and wholesale electricity for nearly 1 
million customers. The project will be of 
primary benefit to the retail and whole¬ 
sale customers and members of the for 
U.S. utilities in the States of North Da¬ 
kota. South Dakota, Nebraska, and Min¬ 
nesota; of direct benefit to other utilities 
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interconnected and with exchange agree¬ 
ments with the U.S. partner utilities in 
the States of Montana. Wyoming, Colo¬ 
rado, Kansas. Missouri, and Iowa; and of 
indirect benefit to a larger area of elec¬ 
trical customers who are interconnected 
with the U.S. utilities in the Mid-Con¬ 
tinent Area Power Pool. 

Mr. President, the Mandan project is 
not controversial. It involves no Federal 
funding or future Federal authoriza¬ 
tions or appropriations. 

The project will provide up to 40 per¬ 
cent more electrical energy for the par¬ 
ticipating utilities during their peak elec¬ 
trical demand periods. The project will 
operate by providing a transmission ex¬ 
change with the southern utilities in Ne¬ 
braska and South Dakota transferring 
excess electric generation to the northern 
utilities in Canada and North Dakota 
during their peak demand seasons in 
winter time; and with the northern utili¬ 
ties transferring their excess electrical 
generation to the southern utilities in 
South Dakota and Nebraska during their 
summer peak demand. 

Mr. President, here is an unusual op¬ 
portunity at a time that we have energy 
shortages and wish to conserve. A plan 
is worked out for us to exchange energy 
with Canada so that they may supply 
our needs here when we need it, particu¬ 
larly during the irrigating season, and 
we, in turn, can send to Canada excess 
power that they need in the winter time. 

The Mandan project will provide for a 
substantial increase in electrical energy 
that would not otherwise be available 
except by huge capital outlays and con¬ 
struction of additional power generation 
facilities by the partner utilities in the 
United States. The winter excess genera¬ 
tion from the summer utilities will be 
provided from generation facilities now 
existing or under construction in those 
areas. The excess winter generation for 
use during the summer peaking periods 
in the south would likewise come from 
generation facilities now existing or un¬ 
der construction in the north. The pri¬ 
mary facility making this exchange 
transmission system possible is the new 
large hydroelectric transmission plant 
on the Nelson River in Canada. 

The Mandan project will take advan¬ 
tage of nonpolluting clean sources of 
energy and of peak production capacity 
of the partner utilities to maximize effi¬ 
cient use of generation capacity, thereby 
providing a maximum conservation of 
electrical energy and natural resources. 

Mr. President, my amendment to pro¬ 
vide Federal eminent domain will insure 
timely completion of the project and 
maximum utilization of the available 
electrical energy. Although the U.S. 
utilities now have the authority for emi¬ 
nent domain in the States in which they 
are located, provisions of State law in 
those States could lead to lengthy de¬ 
lays in the acquisition of rights-of-way 
for construction of the line. My amend¬ 
ment provides for normal recourse and 
settlement in Federal district courts un¬ 
der the Federal eminent domain provi¬ 
sions. 

The Mandan project will be the first of 
its kind providing for transmission ex¬ 
change on an international and inter¬ 


state basis. It will serve as a model proj¬ 
ect for possible future similar projects 
between Canadian and United States 
utilities across the northern tier of States 
from the east to the west coasts. The 
Mandan project could be the forerunner 
of a series of transmission exchange sys¬ 
tems to provide a substantial increase in 
electrical supplies for the United States 
at a time when the Nation is facing a 
serious energy situation. 

Mr. President, this is a good project. 
It is not controversial and requires no 
Federal funding or appropriations. The 
Mandan would be a model project for 
transmission exchange between the 
United States and Canada, and as such 
it can be the forerunner of a series of 
systems to help provide badly needed en¬ 
ergy for our Nation. 

I hope that my colleagues will see the 
value and potential from this project, 
and I ask that my amendment be ac¬ 
cepted on the energy bill we have before 
us at this time. 

Mr. President, I should like the atten¬ 
tion of the distinguished Senator in 
charge of this measure, to see if he might 
agree to the adoption of this amendment. 

I presented this matter in an earlier 
bill from the same committee. At that 
time. Senator Jackson expressed no op¬ 
position to it but suggested that we take 
it up on this bill ac a more appropriate 
vehicle. 

Mr. JOHNSTON. I yield myself 1 
minute. 

Mr. President, this amendment, as we 
understand, has been cleared all around. 
It involves no Federal regulation or Fed¬ 
eral money. It simply involves getting the 
power of eminent domain as adjusted by 
and consistent with State law. It will 
serve the ends of energy conservation 
and efficient use of generating facilities 
by combining about five different gen¬ 
erating facilities and allowing them best 
to use their facilities. 

For that reason, we will accept the 
amendment. I congratulate the Senator 
for offering it. 

Mr. CURTIS. I thank the Senator. 

In response to the question of the 
manager of the bill, as to the clearance 
of this amendment, I wish to advise him 
as follows; 

The distinguished chairman of the 
committee. Senator Jackson, knows of 
this amendment. I presented it on a pre¬ 
vious bill and he asked me to withhold 
and present it on this bill. The distin¬ 
guished Senator from Wyoming, the 
ranking minority member on the com¬ 
mittee, approves of this amendment as 
does the minority manager of the bill, 
Mr. Domenici. The States of North Da¬ 
kota. South Dakota, and Nebraska all 
favor this bill. It has been taken up with 
the Governors of each State. The utility 
districts have all been in on negotiations 
and there is no objection to the passage 
of the resolution by any of them. 

The Senators representing North Da¬ 
kota. South Dakota, and Nebraska have 
been informed what we are doing here. 
The Senators from the State of South 
Dakota expressed some questions about 
the amendment. It was for that reason 


that the last sentence of the amendment 
was added. 

So in response to the question as to 
clearance, it has been cleared with every¬ 
one, so they know that it was to be taken 
up at this time and there has been no 
request to hold or delay or withdraw it. 

Mr. President, I ask for a vote on the 
amendment. 

The PRESIDING OFFICER. Is all 
time yielded back? 

Mr. CURTIS. I yield back the remain¬ 
der of my time. 

Mr. JOHNSTON. I yield back the re¬ 
mainder of my time. 

Mr. DOMENICI. Mr. President, for the 
minority, we concur in the remarks of 
the Senator from Louisiana. We have no 
objection. 

Mr. CURTIS. I thank both distin¬ 
guished Senators. 

The PRESIDING OFFICER. The 
question is on agreeing to the amend¬ 
ment. 

The amendment was agreed to. 

(Later the following occurred:) 

Mr. JOHNSTON. Mr. President, I ask 
unanimous consent that it be in order 
to move to reconsider the vote on the 
amendment offered by the distinguished 
Senator from Nebraska. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none, and 
it is so ordered. 

Mr. CURTIS. I thank the Senator. 

Mr. President. I move to reconsider the 
vote by which the amendment was 
agreed to. 

Mr. JOHNSTON. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

UP AMENDMENT NO. 884 (PRINTED AMENDMENT 
NO. 1394) 

Mr. JOHNSTON. Mr. President, I send 
an amendment to the desk. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows; 

The Senator from Louisiana (Mr. 
Johnston) proposed an unprlntel amend¬ 
ment numbered 864. 

Mr. JOHNSTON. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 

On page 16, line 18. Insert a new section 
15 as follows, and renumber succeeding sec¬ 
tions accordingly: 

INTERCONNECTION 

SEC. 15. (a) Section 202 of the Federal 
Power Act Is amended by adding a new sub¬ 
section (g) to read as follows: 

"(g)(1) Whenever the Commission, upon 
application of any State Regulatory Author¬ 
ity or any qualifying cogenerator as defined 
in the Public Utility Regulatory Policy Act 
of 1977 or any electric utility, and after no¬ 
tice to each State regulatory authority, 
qualifying cogeneration or electric utility 
affected and after opportunity for hearing, 
finds such action necessary or appropriate to 
carry out the purposes of paragraphs 2(a) or 
2(b) of the Public Utility Regulatory Policy 
Act of 1977, It may by order direct an elec¬ 
tric utility (other than a Federal agency) — 
to establish physical connection of Its trans¬ 
mission facilities with the facilities of any 
other electric utility or qualifying cogenera- 
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tor; and to order such utility or qualifying 
cogenerator to sell energy to, to exchange 
with, and otherwise to coordinate with said 
parties only as necessary to effectuate the 
Intent of the interconnection. 

"(2) Prior to Issuing an order under the 
authority of this subsection, the Commis¬ 
sion shall Inform the parties of Its Intent to 
issue such order and shall set a reasonable 
time for the terms and conditions of agree¬ 
ments among the parties affected by such 
order to be determined by negotiation among 
said parties. Provided, That said terms and 
agreements shall be subject to approval by 
the Commission and In the event that the 
parties do not reach an agreement approved 
by the Commission, the Commission may 
prescribe the terms and conditions of the 
agreement among the parties affected by 
such agreement, Including the apportion¬ 
ment of cost among them and the compensa¬ 
tion or reimbursement reasonably due to any 
of them. And Provided further, That If in 
the Commission's Judgment, time Is of the 
essence, the Commission may Issue an order 
under the authority of this subsection prior 
to or during the negotiations among the 
parties. 

"(3) The Commission shall have no au¬ 
thority under this subsection to— 

■'(A) compel the enlargement of generating 
facilities for purposes of this subsection, or 

‘•(B) take any action that would result In 
an uncompensated economic loss to the elec¬ 
tric utility or Its customers, place an undue 
burden on such utility, unreasonably Impair 
the reliability of the system of any utility, 
or Impair Its ability to render adequate serv¬ 
ice to its customers. 

"(4) Except as provided In this subsec¬ 
tion. compliance by any electric utility with 
an order Issued under this subsection shall 
not subject any electric utility to regulation 
under the Federal Power Act If any such 
electric utility Is not otherwise subject to 
regulation under such Act. 

(b) (1) The first sentence of section 201 (b I 
Is amended by Inserting "(other than section 
202(g)) " after "Part" and by adding the fol¬ 
lowing at the end thereof: "The provisions of 
section 202(g) shall apply to the electric 
utilities and other persons specified therein." 

(2) Section 201(e) Is amended by Insert¬ 
ing "(other than facilities subject to such 
Jurisdiction solely by reason of section 202 
(g))” before the period at the end thereof. 

(c) Upon the effective date of the Depart¬ 
ment of Energy Organization Act (Public 
Law 95-91) the authorities vested In the Fed¬ 
eral Power Act by this section shall be trans¬ 
ferred to and vested In the Federal Energy 
Regulatory Commission. 

(5) For the purposes of this subsection 
the term: "electric utility" means a utility as 
defined In the Public Utility Regulatory Pol¬ 
icy Act of 1977 which sells or exchanges elec¬ 
tric energy; 

Mr. JOHNSTON. Mr. President, this 
amendment is submitted on behalf of 
myself, the distinguished Senator from 
New Mexico <Mr. Domenici), as well as 
Senators Jackson and Ford. It deals with 
the question of interconnection. 

Mr. President, in the House there was 
a very broad provision relating to wheel¬ 
ing. pooling, and interconnection. In the 
House bill, the Commission was given 
authority to order any of these things to 
a full and complete extent—either wheel¬ 
ing, pooling, or interconnecting—and to 
do so at its own motion or discretion or 
on application of any interested party. 

Frankly, it sounded very appealing to 
us on the committee when we first heard 
it, and we came very close to enacting the 
provisions in the form it came from the 
House, without a hearing. But some of us 


on the committee, out of an abundance 
of caution, even though we had this huge 
press of work, decided that we should at 
least call 1 day’s hearing on this matter. 

We did, and we found how very com¬ 
plicated and controversial and difficult 
is the whole field of wheeling, pooling, 
and interconnection. So, after a hearing 
which was supposed to last 2 hours but 
which spilled over for 4 Vi hours, and 
after further consideration by the mem¬ 
bers of the committee, we have come up 
with a consensus of the committee, which 
is this amendment. 

First of all, it does not deal with 
wheeling. The reason it does not deal 
with wheeling is that the committee did 
not want to use the power of the Federal 
Government, at least not on the basis of 
the record and the hearings we have 
had, to permit what some utilities regard 
as piracy—that is, to require a utility to 
wheel the power from some other utility’s 
generating plant to one of its own whole¬ 
sale customers: in effect, to require a 
utility to furnish the rope to hang itself 
or to risk losing some of its retail or 
wholesale customers. 

We tried to deal with that question and 
tried to make the effect of wheeling neu¬ 
tral as between competing utilities or 
rural electric groups, and we found that 
neutrality language, first, was very diffi¬ 
cult to draft. We did not have a sufficient 
hearing record to draft properly the lan¬ 
guage of neutrality—if. indeed, that is 
possible. Second, we found that it did 
not please anybody to try to enact lan¬ 
guage of neutrality. It does not satisfy 
any of the competing forces—the public 
power group that wants wheeling, the 
rural electrification people who want 
wheeling—and it does not satisfy the 
utilities, either. In effect, we found that 
the subject of wheeling is a very great 
subject in itself which justifies a whole 
series of hearings, and it is not necessary 
to achieve the purposes of energy con¬ 
servation or of efficient utilization of 
generating facilities. 

This bill deals with the triple goal of 
energy conservation, efficient use of facil¬ 
ities, and equitable rates for consumers. 
Wheeling has nothing to do with that. 
Wheeling does have something to do with 
competition among various generating 
groups. 

So what we did was to construct a very 
narrow provision on interconnection, 
which provides that, on the application 
of the State regulatory commission or a 
qualifying cogenerator or an electric util¬ 
ity, the commission may order intercon¬ 
nection if it serves one of the three goals 
I have just mentioned—that is. conser¬ 
vation, efficient use of facilities, or equi¬ 
table rates for consumers. 

The Commission itself cannot on its 
own initiative order this interconnection, 
but it must be on the application of one 
of the three parties I have Just men¬ 
tioned. Upon the application of one of 
these three parties the Commission must 
give notice to the parties involved, set¬ 
ting a reasonable time for them to nego¬ 
tiate. During that time, they can nego¬ 
tiate all the terms and conditions of the 
interconnection and then present those 
back within a reasonable time for the 
Commission to approve. If they do not 


agree within a reasonable time, or if time 
is of the essence, of if their own provi¬ 
sions are unreasonable, then the Com¬ 
mission can proceed to order the inter¬ 
connection. 

Under this amendment, the Commis¬ 
sion shall have no authority to compel 
enlargement of generating facilities or 
to take any action which would result in 
an uncompensated economic loss to the 
electric utility or its customers, or to 
place an undue burden on such utility or 
unreasonably impair the reliability of 
the system of any utility, or impair its 
ability to render adequate service to its 
customers. 

Mr. President, except as provided in 
this amendment, compliance by any 
electric utility with an order issued 
under this amendment shall not subject 
any electric utility to regulation under 
the Federal Power Act, if any such elec¬ 
tric utility is not otherwise subject to it. 
What this means is that in a situation 
such as in Texas, where the Texas utili¬ 
ties most probably will be ordered to 
interconnect with the central-southwest 
group, the order to interconnect will not 
otherwise, except to the extent provided 
in this amendment, subject them to reg¬ 
ulation under the Federal Power Act. 

In effect, what we are doing here is to 
take a very narrowly constructed amend¬ 
ment which gets to that basic purpose we 
are trying to consider here, and that is 
energy conservation. Where you have a 
conservation problem or where you have 
a problem of Inefficient use of utilities, 
then you can get the commission to order 
that interconnection, with the attendant 
pooling necessary to carry out that 
purpose. 

Mr. DOMENICI. Mr. President, will the 
Senator yield? 

Mr. JOHNSTON. Yes. 

Mr. DOMENICI. Did I hear the Sen¬ 
ator state there was a situation in Texas 
and Louisiana that would most probably 
be ordered under this new section? I do 
not think you meant that if you said it. 
It may be, but they may work it out 
themselves without it ever coming to the 
Federal Power Commission. 

You did not intend to say we are pre¬ 
judging anyone who might apply as com¬ 
ing under the jurisdiction and being or¬ 
dered? 

Mr. JOHNSTON. Well, of course not. I 
do not mean to prejudge that decision. 

I will say I think that an interconnec¬ 
tion will result either under the terms of 
this bill or voluntarily. I would hope that 
they would do it voluntarily. But much of 
the testimony we heard about this was 
related to that specific situation and, as 
I say. I do not mean to prejudge where 
justice is and what the terms of any in¬ 
terconnection ought to be. But it seems 
clear to me that an interconnection will 
result, and I hope it will occur volun¬ 
tarily. 

Mr. DOMENICI. Mr. President, will the 
Senator further yield on this point? 

Mr. JOHNSTON. Yes. 

Mr. DOMENICI. Mr. President, we can 
take this out of my time. Let me say I 
concur that we heard substantial evi¬ 
dence on this particular dispute that has 
existed for a long time and. obviously, 
the testimony Impressed this Senator 
favorably in terms of there being a need. 
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I would like to, however, make this 
point so that the rationale for this bill 
will be understood, and see if the Senator 
from Louisiana agrees with me on this 
point. 

As I envision this, what we were do¬ 
ing was causing the gradual evolution of 
the Federal Power Commission’s involve¬ 
ment in this kind of situation. 

The old act clearly defined a limited 
area of jurisdiction, after which if they 
had jurisdiction they had very broad 
jurisdiction with reference to the com¬ 
panies. Then this situation comes along, 
and we are not willing to give the Fed¬ 
eral Power Commission a broad jurisdic¬ 
tion for these kinds of cases over which 
they had no jurisdiction intrastate, to¬ 
tally intrastate distributors, for instance, 
as one; REA as one, municipally owned 
is another, but rather we are saying if 
that kind of non jurisdictional situation 
exists the parties or a State commission 
can ask the Federal Power Commission 
to assume jurisdiction for the very lim¬ 
ited purposes stated here, the intercon¬ 
nect we have described here so specif¬ 
ically. 

As we debated this and discussed it, it 
was my thinking that because this juris¬ 
diction might be called upon by some of 
these parties that heretofore could not 
call upon it because of jurisdiction, it was 
my hope this would force them to sit 
down and bargain and enter into their 
own agreements. I think the Senator 
from Louisiana, as chairman of the sub¬ 
committee, agreed with that premise. 

The reason I raise it here is it could 
very well be that the particular compan¬ 
ies we heard about, Texas, Louisiana, and 
Oklahoma. Houston, and another com¬ 
pany, may very well now be able to iron 
out their disputes if this becomes law or 
their differences, because if they do not, 
then for the limited purposes stated here 
the Federal Power Commission may be in 
position to order them to do it. 

Is that how the Senator understands 
the strength of this, and one of the pos¬ 
sible ways it will be of assistance in the 
market place? 

Mr. JOHNSTON. That is precisely cor¬ 
rect 

I think the real answer to that is found 
on the first three lines of subsection 2 
which says: 

Prior to Issuing an order under the au¬ 
thority of this subsection, the Commission 
shall Inform the parties of Its Intent to Issue 
such order, and shall set a reasonable time 
for the terms and conditions of agreements 
among the parties affected by such order to 
be determined by negotiation among said 
parties. 

So it is with precisely the spirit the 
Senator from New Mexico defines that 
we set about to effect this amendment; 
that is, that the Commission first gives 
notice, sets a reasonable time for nego¬ 
tiation and tells the parties to go adjust 
their own differences. 

I think in that particular dispute be¬ 
tween Louisiana and Texas utilities both 
parties recognize that it is in the inter¬ 
est of conservation and efficient use of 
facilities to have the interconnection. 

I frankly think part of the reason that 
the Texas utilities resisted was because 
they did not want all the attendant Fed¬ 


eral regulation that would be brought on 
them, and that is one of the reasons why 
we limited the scope of the act. 

Mr. DOMENICI. Then, might I say to 
the Senator, on page 3 of the bill, line 
16, you have alluded to the fact that if 
jurisdiction vests, if the Federal Power 
Commission is called upon by one of the 
parties, that can bring about the jurisdic¬ 
tion, and the committee in its report, 
and the Senate in its ratification of this, 
if they approve of this bill today, clearly 
intend that even after such jurisdiction 
vests, and even if such an order is ef¬ 
fected. that the jurisdiction of the Fed¬ 
eral Power Commission is still limited 
after that particular interconnect con¬ 
sortium to the powers granted to the 
Federal Power Commission by this sec¬ 
tion and not by the existing Federal 
Power Commission jurisdiction and 
authority; is that correct, Senator? 

Mr. JOHNSTON. Precisely so. Sub¬ 
section 4 sets that out in unmistakable 
terms. 

Mr. DOMENICI. I thank the Sena¬ 
tor. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. BARTLETT addressed the Chair. 

Mr. HART. Mr. President, will the 
Senator yield for a unanimous-consent 
request? 

Mr. President, I ask unanimous con¬ 
sent that Leigh McDermott and Peter 
Gold, of my staff, be accorded floor privi¬ 
leges during the consideration of this 
measure and all the amendments there¬ 
to. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOMENICI. Mr. President, I ask 
unanimous consent that Hal Brayman, 
of the staff of the Committee on Public 
Works, be granted floor privileges. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Who yields time? 

Mr. BARTLETT. I congratulate the 
two floor managers of this bill on this 
amendment. I would like to associate 
myself with this amendment- 

The PRESIDING OFFICER. Who 
yields time? 

Mr. DOMENICI. I yield the Senator 
as much time as he desires. 

The PRESIDING OFFICER. The Sen¬ 
ator from Oklahoma. 

Mr. BARTLETT. Mr. President, I ask 
unanimous consent that I be included as 
a cosponsor of this amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BARTLETT. Mr. President, I want 
to voice my support for the passage of 
the amendment to S. 2114 proposed by 
Senators Johnston, Domenici, Jackson. 
and Ford. 

This amendment would provide limited 
Jurisdiction of the Federal Regulatory 
Commission under section 202 of the 
Federal Power Act to order the physical 
interconnection of the facilities of elec¬ 
tric utilities by authorizing the FERC to 
order, after an evidentiary hearing, a 
completely intrastate utility, now appar¬ 
ently beyond the FERC’s jurisdiction, to 
establish such interconnection. They 
could also order a utility to sell and ex¬ 
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change power and to engage in other co¬ 
ordinating actions incidental to the in¬ 
terconnection, where this will further 
the overriding national interest in the 
conservation of scarce fuel resources and 
the most efficient use of facilities. In ad¬ 
dition, reliability of service must be 
maintained. 

This amendment will, among other 
things, provide a forum for effective reso¬ 
lution of the bitter interconnection con¬ 
troversy now going on in the Southwest, 
and open the door for the interconnec¬ 
tion of utilities in that area, to the ulti¬ 
mate benefit of many thousands of con¬ 
sumers. 

The amendment is carefully drawn so 
as to eliminate any possibility that the 
FERC might order an interconnection 
or coordinated action which will require 
the utility so ordered to enlarge its gen¬ 
erating facilities, will impair its ability 
adequately to serve its customers, will 
expose it to uncompensated economic 
loss under standards currently applied 
by the courts, or will lower its reliability 
to an unreasonably low level. 

Since the purposes that the FERC can 
pursue under this amendment are of 
critical concern to every electric utility 
customer in our Nation, and since the 
amendment likewise protects the legiti¬ 
mate interests of a utility with which an 
interconnection and coordinated action 
is sought, I believe that the amendment 
is in the public interest and should be 
passed. 

I certainly like the idea of bringing 
the two sides together in the case where 
there is a desire to work out an inter¬ 
connect and pooling, limited pooling, in 
connection with that interconnect, and 
I think it is desirable to see if the two 
parties can reach an agreement them¬ 
selves. 

I would like to ask the distinguished 
floor manager why, if they reach agree¬ 
ment, on page 2 in section 2 it would 
call for that agreement reached volun¬ 
tarily by discussion between the two sides 
to be subject to the approval of the 
Commission? I can understand the sec¬ 
ond part of that passage which says that 
in the event the parties do not reach an 
agreement approved by the Commission 
the Commission may prescribe the terms 
and conditions. 

I think if they have not reached an 
agreement I can see that the Commission 
then should be given the authority after 
the evidentiary hearing to prescribe the 
terms and conditions. But if they reach 
an agreement voluntarily. I wonder why 
section 2 would call for approval by the 
Commission? 

Mr. JOHNSTON. Well, for two 
reasons; First, we would want to deter¬ 
mine that that agreement is reasonable. 
But. secondly and more importantly, 
under this act the parties have it avail¬ 
able to them to avoid FPC jurisdiction 
except to the limited extent of this act. 
So that by doing an act which would 
otherwise subject them to Federal Power 
Commission authority they are getting 
what amounts to a special exemption 
under this amendment. So if they are 
going to get that special exemption we 
feel the terms should be reasonable. 
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Mr. BARTLETT. It would seem to me 
if. without this provision, they today 
wanted to agree on an interconnect with 
limited pooling they could do so. 

Mr. JOHNSTON. Well, no; they could 
do so only in pain of FPC jurisdiction. 

Mr. BARTLETT. At the present time? 

Mr. JOHNSTON. Yes; in other words, 
if you had a Louisiana and a Texas util¬ 
ity that interconnected, which would be 
interstate commerce, they would by that 
voluntary act be subject to FPC juris¬ 
diction. 

Mr. BARTLETT. Would that require 
FPC approval at that point? 

Mr. JOHNSTON. I do not believe that 
interconnection would require approval, 
but they would come under the jurisdic¬ 
tion of the Federal Power Act 100 per¬ 
cent by making that voluntary intercon¬ 
nection. 

Mr. BARTLETT. And this provides 
that they do not come under it? 

Mr. JOHNSTON. That is right. In 
other words, if they want to use this act, 
they go to the Commission and ask the 
Commission to order it. 

Mr. BARTLETT. And approve it, if it is 
a voluntary agreement. 

Mr. JOHNSTON. That is right. Then 
they can avoid being subjected to any 
other regulation under the Federal Power 
Act if they are not otherwise subject to it. 

Mr. BARTLETT. I see. 

Mr. JOHNSTON. So that is the pri¬ 
mary reason for having that approval. 

Mr. BARTLETT. I thank the distin¬ 
guished Senator. 

Mr. JOHNSTON. Mr. President, I be¬ 
lieve I am ready to yield back the re¬ 
mainder of my time, if my distinguished 
friend from New Mexico is also ready. 

Mr. DOMENICI. Mr. President. I say 
to the Senator from Louisiana T know 
of no one who has any desire to be heard 
on this amendment. 

This amendment was not filed previ¬ 
ously, was it? It is an unprinted amend¬ 
ment, or was it a matter of record? 

Mr. JOHNSTON. No; this amendment 
was introduced on September 27 and 
has been printed. 

The PRESIDING OFFICER. It is 
printed amendment No. 1394. 

Mr. DOMENICI. When the Senator 
was discussing the interconnect amend¬ 
ment, the Senator did not intend to state 
that the purposes for that amendment 
were the same three purposes as in the 
whole section 2 of this bill, conservation, 
efficiency and equity? 

Mr. JOHNSTON. No; only the two. 
only conservation and efficiency. If I 
said conservation, efficiency and equity 
of rates, I misspoke myself. We include 
in this amendment only the A and B of 
the three purposes. 

Mr. DOMENICI. I thank the Senator 
from Louisiana. 

Mr. BARTLETT. I yield back the re¬ 
mainder of my time, and I am ready to 
vote on the amendment. 

Mr. JOHNSTON. Mr. President. I 
yield back the remainder of my time. 

The PRESIDING OFFICER (Mr. An¬ 
derson). All time having been yielded 
back, the question is on agreeing to the 
amendment. 

The amendment was agreed to. 

Mr. JOHNSTON. Mr. President. I 


move to reconsider the vote by which 
the amendment was agreed to. 

Mr. BARTLETT. I move to lay that 
motion on the table. 

The motion to lie on the table was 
agreed to. 

The PRESIDING OFFICER. The bill 
is open to further amendment. 

Mr. DOMENICI. Mr. President. I sug¬ 
gest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro¬ 
ceeded to call the roll. 

Mr. CRANSTON. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. An¬ 
derson) . Without objection, it is so 
ordered. 

UP AMENDMENT NO. 865 

(Purpose: To exempt small hydroelectric 
projects of 15 megawatts or less on exist¬ 
ing conduits from Federal Power Commis¬ 
sion licensing requirements) 

Mr. CRANSTON. I send to the desk 
an amendment, and ask for its imme¬ 
diate consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The assistant legislative clerk read as 
follows: 

The Senator from California (Mr. Cran¬ 
ston) proposes an unprlnted amendment 
numbered 865: 

On page 17, after line 11, Insert the fol¬ 
lowing— 

Mr. CRANSTON. Mr. President, I ask 
unanimous consent that further reading 
of the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows; 

On page 17. after line 11. Insert the fol¬ 
lowing: 

Part I of the Federal Power Act Is amended 
by adding the following new section at the 
end thereof: 

"Sec. 31. (a) Except as provided In sub¬ 
section (b) or (c), the Commission shall 
grant an exemption from the requirements 
of this part. Including any license require¬ 
ments contained In this part, to any facility 
(not Including any dam or other impound¬ 
ment) constructed, operated, or maintained 
for the generation of electric power which 
the Commission determines, by rule or 
order— 

“(1) is located on non-Federal lands, and 
"(2) utilizes for such generation only the 
hydroelectric potential of a manmade con¬ 
duit, which Is operated for the distribution 
of water for agricultural, municipal, or In¬ 
dustrial consumption and not primarily for 
the generation of electricity. 

"(b) The Commission shall not grant any 
exemption under subsection (a) to any facil¬ 
ity the Installed capacity of which exceeds 
15 megawatts. 

"(c) In making the determination under 
subsection (a), the Commission shall con¬ 
sult with the United States Fish and Wild¬ 
life Service and the State agency exercising 
administration over the fish and wildlife re¬ 
sources of the State in which the facility Is 
or will be located, in the manner provided by 
the Fish and Wildlife Coordination Act (16 
U.S.C. 661. et seq ). and shall include in any 
such exemption— 

"(1) such terms and conditions as the 
Fish and Wildlife Service and the State 
agency each determine are appropriate to 
prevent loss of. or damage to. such resources 
and to otherwise carry out the purposes of 
such Act. and 


"(2) such terms and conditions as the 
Commission deems appropriate to insure that 
such facility continues to comply with the 
provisions of this section and the terms and 
conditions Included In any such exemption. 

"(d) Any violation of a term or condi¬ 
tion of any exemption granted under sub¬ 
section (a) shall constitute a violation of a 
rule or order of the Commission under this 
Act.” 

Mr. CRANSTON. Mr. President, I am 
offering this amendment on behalf of 
Senator Church, Senator Hayakawa, and 
myself. The amendment provides that 
the Federal Power Commission shall ex¬ 
empt small hydroelectric projects con¬ 
structed on conduits from the provisions 
of the Federal Power Act. including the 
licensing provisions. The amendment is 
limited to projects which are located on 
non-Federal lands and which have an 
installed capacity of 15 megawatts or less. 

Mr. President, there is a potential of 
nearly 700 megawatts of hydroelectric 
power in existing conduits throughout 
the United States. I am particularly in¬ 
terested in this matter as there is a po¬ 
tential of approximately 200 megawatts 
in my State alone. However, this small 
hydroelectric project's potential has not 
been fully developed because of the large 
costs involved in complying with the Fed¬ 
eral Power Commission licensing re¬ 
quirements. I understand, for example, 
that the city of Portland recently spent 
$500,000 on its application for two small 
hydroelectric projects totaling 36 mega¬ 
watts. 

In addition, the application processing 
time is quite lengthy, sometimes taking 
as much as 6 years, and this discourages 
applicants for small projects. By waiving 
the licensing requirement, this amend¬ 
ment should encourage the development 
of the small hydroelectric power poten¬ 
tial. 

Mr. President, the amendment does 
not exempt these small projects from 
environmental or any other State or 
Federal law. It does subject the projects 
to the provisions by the U.S. Fish and 
Wildlife Service and the State agency 
responsible for fish and wildlife re¬ 
sources. The amendment requires that 
the projects be modified if so recom¬ 
mended by these agencies. 

Mr. President, it has been erroneous¬ 
ly stated that this amendment would be 
dispositive of the current case before 
the FPC involving the Escondido Mu¬ 
tual Water Co. et al. I would like to make 
clear that this is not the case as the 
amendment pertains only to non-Federal 
lands and the Escondido case involves 
Indian trust and Federal lands. It cer¬ 
tainly is not the intention of the amend¬ 
ment to interfere with the important 
test case of the FPC licensing procedures 
when Indian lands are involved. 

Mr. President, this amendment is 
identical to the Moorhead amendment 
already approved by the House of Rep¬ 
resentatives. I hope it can also be adop¬ 
ted by the Senate. 

Mr. JOHNSTON. Mr. President, we 
have had no hearings on this amend¬ 
ment. and therefore in its present form 
we would have to oppose it. I would won¬ 
der, however, if the Senator would be 
willing to amend section 31(a) to read 
as follows: 
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Except as provided In subsection (b) or 
(c), the commission shall have authority 
to grant an exemption. In whole or In part. 

In other words, amend the phrase by 
stating "have authority to grant” in lieu 
of “grant”, and add after “exemption” 
the words “in whole or in part." 

Mr. CRANSTON. That is perfectly 
satisfactory to me. I so modify the 
amendment. 

The PRESIDING OFFICER. The 
amendment is so modified. Will the Sen¬ 
ator send his modification to the desk? 

The amendment, as modified, is as 
follows: 

On page 17. after line 11, Insert the fol¬ 
lowing: 

Part I of the Federal Power Act Is amend¬ 
ed by adding the following new section at 
the end thereof: 

"Sec. 31. (a) Except as provided In sub¬ 
section (b) or (c), the Commission shall have 
authority to grant an exemption In whole or 
In part from the requirements of this part. 
Including any license requirements contained 
In this part, to any facility (not Including 
any dam or other Impoundment) con¬ 
structed, operated, or maintained for the 
generation of electric power which the Com¬ 
mission determines, by rule or order— 

“(1) Is located on non-Federal lands, and 

"(2) utilizes for such generation only the 
hydroelectric potential of a manmade con¬ 
duit, which Is operated for the distribution 
of water for agriculture, municipal, or Indus¬ 
trial consumption and not primarily for the 
generation of electricity. 

“(b) The Commission shall not grant any 
exemption under subsection (a) to any facil¬ 
ity the Installed capacity of which exceeds 
15 megawatts. 

"(c) In making the determination under 
subsection (a), the Commission shall consult 
with the United States Fish and Wildlife 
Service and the State agency exercising ad¬ 
ministration over the fish and wildlife re¬ 
sources of the State In which the facility Is 
or will be located, in the manner provided 
by the Fish and Wildlife Coordination Act 
(16 U.S.C. 661. et seq.). and shall Include In 
any such exemption— 

“(1) such terms and conditions as the Fish 
and Wildlife Service and the State agency 
each determine are appropriate to prevent 
loss of. or damage to, such resources and to 
otherwise carry out the purposes of such Act. 
and 

“(2) such terms and conditions as the 
Commission deems appropriate to Insure that 
such facility continues to comply with the 
provisions of this section and the terms and 
conditions included In any such exemption. 

“(d) Any violation of a term or condition 
of any exemption granted under subsection 
(a) shall constitute a violation of a rule or 
order of the Commission under this Act.” 

Mr. JOHNSTON. Mr. President, with 
this modification we will accept the 
amendment. What it does in its present 
form is grant to the Commission the au¬ 
thority to consider the application on its 
merits, and to give them authority to 
grant in whole or in part the exemption. 

We are informed that the present 
Chairman of the FPC has relayed word 
to the committee that if he is confirmed 
as Chairman of the Federal Energy Reg¬ 
ulatory Commission, which I am sure he 
will be. he will take such action as is 
within his authority to see that the Com¬ 
mission will expeditiously consider 
whether the California aqueducts should 
be exempted, assuming, of course, that 
this amendment is enacted. 

So, with this authority, they will move 


expeditiously, and they will give the mat¬ 
ter consideration. 

Mr. CRANSTON. I thank the Senator 
very much. 

Mr. DOMENICI. Mr. President, could 
I ask the Senator from California and 
the Senator from Louisiana a question? 

The PRESIDING OFFICER. The Sen¬ 
ator from New Mexico. 

Mr. DOMENICI. By giving the Federal 
Power Commission the authority to 
to grant this exemption, as the Senator 
from California does now with the 
amendment, and then saying “in whole 
or in part," I am a little bit confused, 
because I thought we were granting them 
authority to make exceptions not only for 
the specific ones the Senator has enu¬ 
merated. but also for any kind that fit 
this, that are a part of hydroelectric 
facilities that have these characteristics. 

Are we talking about that generically, 
or just the Senator's particular projects? 

Mr. CRANSTON. Nationwide, gener¬ 
ally. 

Mr. DOMENICI. And the Senator from 
Louisiana understood that and that is 
what he desires? 

Mr. JOHNSTON. Yes. That is the rea¬ 
son for the amendment, to give them the 
authority. In the original form the 
amendment would have required this 
exemption. In its present form, it will 
simply permit it. 

Mr. DOMENICI. But it gives them the 
power to make this exemption in a gen¬ 
eral way if they so desire for this kind of 
facility that fits this definition. 

Mr. JOHNSTON. That is correct. 

Mr. DOMENICI. I have no objection. 

Mr. DURKIN. Will the Senator yield 
for a unanimous-consent request? 

Mr. JOHNSTON. Yes. 

Mr. DURKIN. Mr. President. I ask 
unanimous consent that Tom Grahame, 
Chris Burke, and Ed Tanzman, of my 
staff, be granted the privileges of the 
floor during the consideration of this 
bill. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOMENICI. Mr. President, could 
I discuss for a moment with the Senator 
from Louisiana- 

Mr. PEARSON. Will the Senator yield 
for a unanimous-consent request? 

Mr. DOMENICI. I yield. 

Mr. PEARSON. Mr. President. I ask 
unanimous consent that Ron Johnson, of 
mv staff, be granted the privileges of the 
floor during the consideration of this 
measure. 

The PRESIDING OFFICER (Mr. Dur¬ 
kin) . Without objection, it is so ordered. 

Mr. JOHNSTON. Mr. President. I yield 
back the remainder of mv time. 

Mr. CRANSTON. Mr. President. I yield 
back the remainder of my time. 

The PRESIDING OFFICER. The ques¬ 
tion is on agreeing to the amendment. 

The amendment was agreed to. 

Mr. CRANSTON. Mr. President, I want 
to thank both Senators. 

Mr. JOHNSTON. Mr. President, I sug¬ 
gest the absence of a ouorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro¬ 
ceeded to call the roll. 
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Mr. STAFFORD. Mr. President. I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
Anderson). Without objection, it is so 
ordered. 

UP AMENDMENT NO. 886 

Mr. STAFFORD. Mr. President. I have 
an unprinted amendment to the pend¬ 
ing legislation, which I send to the desk. 
I ask for its immediate consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The assistant legislative clerk read as 
follows: 

The Senator from Vermont (Mr. Stafford) 
proposes unprinted amendment numbered 
863. 

On page 16 after line 17, add the following: 

"(c) In addition to the authority of this 
section and In those cases where a public 
agency or electric cooperative requests It. 
the Secretary cf the Army, acting through 
the Chief of Engineers and In cooperation 
with the Secretary. Is authorized to pro¬ 
vide technical assistance for any proposed 
small hydroelectric rehabilitation project at 
an existing dam. former Industrial site, mill- 
race. or other type of existing faculties." 

Mr. STAFFORD. Mr. President, I yield 
myself so much time as I may require. 

The Senate, on June 22, adopted my 
proposal to include in H.R. 5885 a small 
hydropower section which directed the 
Army Corps of Engineers to make a care¬ 
ful, national survey of former industrial 
sites and other old hydropower sites for 
reuse as new publicly owned powersites, 
then to offer the local agency the tech¬ 
nical advice necessary to rehabilitate 
the site. This means that the corps will 
do the plans and design for the new 
project, then turn it over to local officials 
to implement. 

This section directs the Chief of En¬ 
gineers, acting with the Secretary, to 
develop the potential for new hydro- 
power projects by rehabilitating former 
industrial sites, where such potential 
exists at places such as millraces. grist¬ 
mills, waterwheels, and dams. This sec¬ 
tion does not authorize the corps to build 
any such power facilities, but to provide 
engineering and design services to local 
public agencies so that such agencies can 
go forward on their own to provide such 
power. This section is intended to serve 
rural and small communities, because 
that is where I believe the potential is 
most likely to exist. But it does not pre¬ 
clude its application elsewhere. 

As one example, there are estimated 
to be 3.000 old damsites in New England, 
of which up to 30 percent have been 
estimated by the Corps of Engineers as 
possibly adaptable for new hydropower 
use today. In New England. 60 percent 
of the electric power is produced by im¬ 
ported oil: New England industry pays 
an average of 67 percent more for power 
than industry elsewhere in the Nation. 

Even if only a fraction of those sites 
proved economical. I believe that the use 
of several hundred such projects, built by 
local interests and providing clean power 
locally and economically, must offer a 
real benefit to the economy of the region. 

It should be noted that this approach 
should have a valuable historical as well 
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as environmental benefit. By rebuilding 
some of these older industrial sites, this 
Nation will be preserving much of the 
heritage upon which our society is based. 

Mr. President, it is the hope of this 
Senator that-the managers of the bill, 
with whom we have consulted, will be 
willing to accept the amendment. 

Mr. JOHNSTON. Mr. President, as I 
understand it. the Senator has taken the 
word “directed” out of the amendment. 

Mr. STAFFORD. This is correct. I say 
to the distinguished manager of the bill. 

Mr. JOHNSTON. Mr. President, we 
are pleased to accept this amendment, 
because it will have a real potential for 
restoring hydroelectric rehabilitation to 
many of the old sites that, in years past, 
did generate electricity and did provide 
power. We think this is an appropriate 
use of our Corps of Engineers’ design 
capacity. The corps, under this amend¬ 
ment, is not directed to provide this, but 
is authorized to do so. We expect that the 
corps would use the full extent of their 
authorization in any project that they 
think is at all feasible. The corps' help 
will be of great assistance because that 
technical assistance will include design 
on some of these projects. 

We are glad to accept this amendment. 
Mr. President. 

I yield back the remainder of my time. 

Mr. DOMENICI. Mr. President, for 
the minority, we are willing to accept 
the amendment. We commend the Sena¬ 
tor from Vermont. This is. in my opinion, 
not only a good amendment, but a very 
appropriate use of the corps. There is 
much discussion about what they ought 
to be doing. It seems quite obvious to me 
that, with the engineering skills and 
technical skills that they have, if they 
can assist local groups in determining 
whether such a project is feasible and. 
if so. how to do it, I think it is an excel¬ 
lent utilization of existing expertise and 
we are willing to accept it. 

Mr. STAFFORD. Mr. President. I ap¬ 
preciate the statements of the managers 
of the bill. I move the adoption of the 
amendment. 

The PRESIDING OFFICER. All time 
having been yielded back, the question is 
on agreeing to the amendment. 

The amendment was agreed to. 

The PRESIDING OFFICER. Who 
yields time? 

DP AMENDMENT NO. 867 

(Purpose: To provide Federal guarantees of 

financing for small hydroelectric projects) 

Mr. DURKIN. Mr. President, at this 
time I call up an unprinted amendment. 
I do want to note that this is not the 
amendment that I have the time reserved 
for on the consent agreement. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The assistant legislative clerk read as 
follows: 

The Senator from New Hampshire (Mr. 
Dubkin) proposes an unprinted amendment 
numbered 867. 

Mr. DURKIN. Mr. President. I ask 
unanimous consent that further reading 
of the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 


Mr. DURKIN. I ask unanimous con¬ 
sent that Senators Hathaway, Stafford, 
and Gravel be added as cosponsors. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DURKIN. Mr. President, this 
amendment to the Public Utilities Regu¬ 
latory Policy Act of 1977, would acceler¬ 
ate low-head hydroelectric development. 
As many know, low-head hydroelectric 
power is energy which can be derived 
from small existing dams by installing 
turbines and other generating equip¬ 
ment. A recent study by the Army Corps 
of Engineers, ordered by the President, 
concluded that the equivalent up to 727,- 
000 barrels of oil per day could be saved 
if every one of the approximately 49,000 
existing dams across the Nation were 
outfitted to generate electricity. Obvi¬ 
ously, many factors could prevent devel¬ 
opment of all of this potential. But the 
fact remains that low-head hydroelectric 
power offers a chance to reduce our reli¬ 
ance on foreign oil imports without many 
of the environmental costs which so 
often accompany other alternatives. 

It has become evident that our energy 
crunch demands a program to begin 
commercialization of every feasible exist¬ 
ing technology at the earliest possible 
date. A national workshop on low-head 
hydroelectric power, sponsored by ERDA 
during the week of September 6, stressed 
that a comprehensive Federal effort is 
needed to assist low-head hydroelectric 
development. My amendment represents 
a carefully limited approach to do this. 

The amendment is intended to reduce 
the risk associated with rehabilitation of 
low-head dams so that local towns, util¬ 
ities, electric cooperatives, nonprofit or¬ 
ganizations, individuals, and corpora¬ 
tions can take advantage of this energy 
source in a manner which is appropriate 
to their needs. It does this in two ways: 

First. It authorizes Federal guarantees 
over the next 3 years to cover up to 75 
percent of the cost of outfitting dams 
with generating equipment. With respect 
to public agencies, it guarantees 90 per¬ 
cent. Guarantees will be issued only 
where necessary to assure financing. 

Second. It directs the Secretary of En¬ 
ergy to simplify and expedite the process 
of licensing small hydroelectric develop¬ 
ment in existing dams to reduce the time 
and expense of getting necessary Federal 
clearances. 

Thus, this amendment creates a lim¬ 
ited Federal program to reduce bureau¬ 
cratic obstacles and provide assurances 
necessary to induce private capital in¬ 
vestment. Lack of experience in the fi¬ 
nancial community with this energy 
source would otherwise make lenders 
leery of risking their money. It is a care¬ 
fully restricted program, much less am¬ 
bitious than the direct construction 
grants and loans called for by a similar 
version which already has cleared the 
House. It is the minimum necessary to 
induce low-head hydro development. 

The President's energy program, as 
well as most of the energy initiatives 
Congress has taken this session, all aim 
at the same basic problem: increasing 
energy supplies to the maximum and re¬ 
ducing demand to the minimum. Low- 


head hydroelectric development offers a 
way to increase supplies—the more de¬ 
sirable of these two goals—without the 
problems associated with many other al¬ 
ternatives. A Federal program is needed 
in the short run to get it off the ground 
to make electricity available at the ear¬ 
liest possible date and help the financial 
community gain experience with the as¬ 
sociated risks so that future Federal as¬ 
sistance is not necessary. I urge the Sen¬ 
ate to support me in adding this amend¬ 
ment to S. 2114. 

This has import not just in New Eng¬ 
land. There are several other areas of 
the country, the Atlantic and Gulf re¬ 
gion, Mississippi. Arkansas, as well as 
New England, plus the northwest, that 
have potential for this. 

Just Sunday, we heard, quite to our 
shock, that the Secretary of Energy is 
going to propose a $5 a barrel tax on oil 
imported into New England. We are 
about 55 percent dependent on imported 
oil. That would be the equivalent of de¬ 
claring economic war in New England. 
That is why we have to go down the road 
to low-head hydro. 

Mr. President, I am happy to yield to 
the Senator from Vermont. 

Mr. STAFFORD. I thank the Senator 
for yielding. 

Mr. President. I want to take a brief 
moment to say that I strongly support 
the Durkin amendment. 

I would like to call particular attention 
to the provision that calls for a 90-per- 
cent guarantee for projects by public 
agencies on which the Corps of Engineers 
has done the study work under the new 
section 14(c) of the bill. 

The revival of small hydropower proj¬ 
ects holds real potential for our Nation, 
particularly in the Northeast, which is 
the area of the Nation most dependent 
on imported petroleum products. 

This amendment would assure all 
communities the opportunity to partici¬ 
pate in the hydro revival effort with an 
added incentive for small communities 
and electric cooperatives. 

Mr. PRESIDENT. I hope the amend¬ 
ment will be accepted. 

Mr. DURKIN. I thank the Senator 
from Vermont and I appreciate his sup¬ 
port. 

Mr. JOHNSTON. Will the Senator 
yield for a question? 

Mr. DURKIN. I am happy to. 

Mr. JOHNSTON. As I understand it. 
in general there is to be a 75-percent 
guarantee, based on the total cost of the 
project. But a publicly owned project, 
on which the study work is done by the 
Corps of Engineers, is to have a 90-per¬ 
cent guarantee, is that correct? 

Mr. DURKIN. Yes: that was the sug¬ 
gestion of the Senator from Vermont, 
which I was happy to incorporate into 
our amendment, the feeling being that 
the public agencies in contemplation 
were small communities, municipal co¬ 
ops. and what have you. 

Mr. JOHNSTON. My concern is this, 
and let me say at the outset that I sup¬ 
port low-head hydroprojects. I think 
they offer great possibilities for genera¬ 
tion of power in all kinds of parts of the 
country, even in my part of the country. 
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As the Senator knows, in committee I 
strongly supported him in getting the 
study which I believe is essential to build 
these. I do not believe we will be able 
to grant financing of them this year, 
anyway. I think we first have to study. 

But my concern is with this amend¬ 
ment, if I understand it correctly, 75 
percent of the cost of the total project 
can be loaned. 

So. in effect, a private group could 
put together a corporation to build a 
low-head hydroproject, have no capital¬ 
ization at all, and be able to borrow, with 
100 percent Federal guarantee. 75 per¬ 
cent of the cost of the project without 
having any other assets, without taking 
any risk at all of private cepital. 

Now. am I correct in that? 

Mr. DURKIN. No. Twenty-five per¬ 
cent. the loan guarantee to a nonpublic 
entity, municipal, co-op, whatever, 
would be a loan guarantee of a maximum 
of 75 percent. 

So that the utility or the group or¬ 
ganizing to utilize the low-head hydro 
would have to be on the hook, the 25 
percent, so it is not- 

Mr. JOHNSTON. My concern is this, 
let us say that a couple of engineers who 
are anxious to get some work decide it 
would be a good idea to dam up the creek 
over here. 

Mr. DURKIN. If the Senator will yield. 
I think we can take care of the problem. 
The first thing we have to have is a dam. 
We are talking about, the major thrust 
of the program, existing dams that, for 
the most part, at one time or another 
did contain generating equipment. 

The change is with the new type tur¬ 
bines. The much more efficient Euro¬ 
pean turbines, and then hopefully the 
next generation of American turbines, 
which will be even better than the Euro¬ 
pean ones, will be more efficient, where 
in the old days it was cheaper to im¬ 
port the oil than to utilize the water 
resources. 

Now. in the existing dam site, in most 
of them, even if they have sold the dam. 
the community sold the dam or the util¬ 
ity sold the dam. they reserve the elec¬ 
tricity generating rights, in some cases 
in perpetuity. 

So I do not think we run into the 
problem that we have two or three engi¬ 
neers. 

Mr. JOHNSTON. It applies only to 
existing dams? 

Mr. DURKIN. Right. 

The Senator made a point earlier that 
there would be trouble spending the 
money this year. 

We do have $10 million for site-by¬ 
site feasibility studies, but there are 
some studies that have been going on. 
ERDA has been doing some work and 
there are sites that will be ready to go 
this year if that loan guarantee money 
is available. 

I know of communities and I know of 
corporations that have old dams. They 
are ready to go if the loan guarantee 
money can come up this year. 

Mr. JOHNSTON. What private cor¬ 
poration would own these dams? 

Mr. DURKIN. In the old days, like 
in northern New Hampshire, the paper 


companies owned the dams on the rivers. 
That is the way, before trucks, they 
moved the logs. 

Mr. JOHNSTON. Let me follow up and 
ask these questions. 

Say we have a privately-owned dam 
and let us say we had the engineer, or 
whoever wanted to promote a project, so 
they form the ABC Corp. The ABC Corp. 
has no assets at all. They go to the paper 
company and say, '•Gentlemen, we will 
build a dam on your project if you will 
give us”- 

Mr. BUMPERS. I have a unanimous- 
consent request. 

Mr. JOHNSTON. I will yield for the 
uanimous-consent request. 

Mr. BUMPERS. Mr. President, I ask 
unanimous consent that Ark Monroe, 
Richard Arnold, and Pat Moran of my 
staff be granted privilege of the floor. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. JOHNSTON. Very well. 

The engineers get together. They make 
a deal with a paper company whereby 
they say that for the first rights to use of 
the dam to generate electricity, they will 
pay the company x dollars per kilowatt 
hour of any electricity generated. 

They have no assets in their corpora¬ 
tion. They have a dam which would cost 
$5 million to build. 

They then go to the Federal Govern¬ 
ment and say, “We have a good plan 
here. It will cost $5 million to build this 
dam. Would you lend us 75 percent of $5 
million?” 

At that point, can the Federal Govern¬ 
ment lend them 75 percent of $5 million? 

Mr. DURKIN. First, it would not be a 
loan. 

Mr. JOHNSTON. A loan guarantee. It 
is a 100-percent loan guarantee, is it not? 

Mr. DURKIN. No, it is a loan guaran¬ 
tee of only 75 percent. It is a loan guar¬ 
antee. as opposed to hard cash, and it is 
only 75 percent. 

I point to page 2 of the amendment. 
Section <d) touches the area of the Sen¬ 
ator’s concern in a couple of places. 

Mr. JOHNSTON. Permit me to 
interrupt. 

I thought it was 100 percent of 75 per¬ 
cent of the project. 

Mr. DURKIN. It is a loan guarantee. 

Mr. JOHNSTON. It is a loan guaran¬ 
tee, but of 100 percent of 75 percent of 
the project. 

Mr. DURKIN. That is correct. 

Mr. JOHNSTON. So that in the situa¬ 
tion I just presented to the Senator, these 
promoters- 

Mr. DURKIN. No. If the Senator will 
look at page 2 of the amendment, in two 
places it touches the Senator’s concern. 

Subparagraph (d), in the middle of 
the page, gives the Secretary the author¬ 
ity to make the commitments and guar¬ 
antees in such manner and subject to 
such conditions as he deems appropriate. 
That is the first part. 

Second, one of the conditions the Ad¬ 
ministrator or the Secretary has is that 
there be an existent dam, that it has 
received all necessary licenses and other 
required Federal, State, and local ap¬ 
provals. I do not think the Secretary is 
going to authorize a license to a group 
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of entrepreneurs who are sitting in a 
ski lodge and look out some day and see 
a dam and then pick up the Whole Earth 
Catalog in a neighborhood and say. 
“This is the way for us to skin the sys¬ 
tem.” I think we have to take care of 
that by the requirement that the Secre¬ 
tary has set the conditions. 

Mr. JOHNSTON. The point I make is 
that most of the loan guarantees I am 
familiar with are only for a percentage 
of each dollar, but this is a guarantee 
of 100 percent of the first 75 percent of 
the project’s cost. 

Mr. DOMENICI. Mr. President, will 
the Senator yield? 

Mr. JOHNSTON. I yield. 

Mr. DOMENICI. I think what the 
Senator is saying is that if you take an 
SBA loan, you find 90 percent in there; 
but it is 90 percent of the loan, so that 
the applicants are responsible personally 
for part of a loan, whether it is 95 or 75. 

The way the amendment is drafted, 
it appears that the Senator has used 
75 percent of the project that can be 
the subject of the loan, so the loan would 
be 100 percent federally guaranteed, if 
you put in the old dam as your 25 per¬ 
cent equity. I think that is the question 
the Senator is raising. Am I correct? 

Mr. JOHNSTON. There is no require¬ 
ment here I can see of 25 percent equity. 

Mr. DOMENICI. Of the project. I do 
not know whether it will have to be 
equity. 

Mr. JOHNSTON. It appears to me that 
they could come in and say. "We have a 
million dollar project and we want $750,- 
000,” and they never would be liable for 
the last $250,000. That is my concern. 

Mr. DURKIN. It is a loan guarantee. 
This is not unusual language. This is the 
loan guarantee language that is adopted 
in all the ERDA authorizing language 
prior to this time. We lifted that lan¬ 
guage, virtually word for word, from the 
existing ERDA loan guarantee programs 
currently authorized. 

Mr. JOHNSTON. Which ERDA pro¬ 
gram? Does the Senator recall? 

Mr. DURKIN. Fiscal 1978—alternate 
fuel source. 

Mr. JOHNSTON. In other language, 
where we were going to make loan guar¬ 
antees. we would require that there be 
some minimal risk, at least. 

Mr. DURKIN. Would the Senator be 
agreeable to changing it to 90 percent? 
Would that solve the Senator’s problem? 

Mr. JOHNSTON. If the owners of the 
dam would have to put up something at 
risk, that would make me feel a great 
deal better. 

Mr. DURKIN. If it is all right with my 
cosponsor, we would make it a 90-per¬ 
cent loan guarantee of that 75 percent 
portion. If this is agreeable to the Sena¬ 
tor from Louisiana. I ask that the 
amendment be so modified. 

The PRESIDING OFFICER (Mr. 
Haskell) . Does the Senator ask that his 
amendment be modified? 

Mr. DURKIN. Yes. 

The PRESIDING OFFICER. Will the 
Senator send his modification to the 
desk? 

Mr. DURKIN. I will do so in a 
moment. 
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The PRESIDING OFFICER. The 
amendment will be so modified, when re¬ 
ceived at the desk. 

Mr. JOHNSTON. I should like to see 
the amendment when the Senator has 
prepared it. I will move on, in the mean¬ 
time. 

Why does the Senator pick the figure 
of $300 million? That is a great deal of 
money. What kind of basis does he have 
for determining that total sum? 

Mr. DURKIN. Our research indicated 
that the loan guarantees might ulti¬ 
mately result in very little expenditure 
of Federal moneys. That would provide 
for 50 projects over a 3-year period. That 
would be roughly—I am sure it will not 
break down this way—one per State. By 
the time we have 50 projects coaxed 
along and encouraged by the Federal 
loan guarantee, with the increase in the 
price of oil and gas and the supply prob¬ 
lem and the coal conversion problem, the 
European turbine will have proved itself, 
and there is money in the ERDA 1978 
authorization to do studies and research 
upon even more advanced turbines than 
the American turbines. So by that time, 
with that combination of circumstances, 
the thing will fly by itself, and private 
financing will find it economically ad¬ 
vantageous. But right now, it does need 
the boost of the Federal loan guarantee. 

Mr. JOHNSTON. I yield to the distin¬ 
guished Senator from New Mexico. 

Mr. DOMENICI. First, I say to my 
good friend that I do not know much 
about this kind of energy production, 
but I understand that it is available. It 
certainly is going to be clean, and it is 
something we should attempt to develop. 
I just have a couple of basic questions. 

Can the Senator explain to me why 
we need loan guarantees in this situa¬ 
tion? I assume the Senator is saying 
that, but for this, some projects will not 
get ordinary marketplace funding, be it 
general obligation bonds or revenue 
bonds or private capital: that some of 
these kinds of projects will not find their 
way into feasibility and completion. I do 
not understand why. 

Mr. DURKIN. That is correct. The 
language in the other body refers to 
hard loans—solid Federal cash. We 
adopted the loan guarantee approach 
because we felt that that gave the incen¬ 
tive. that gave the security, without put¬ 
ting up Federal cash per se. at least from 
the outset. We think most of these proj¬ 
ects will be successful and that the loan 
guarantee will not be used. The reason 
why the Federal incentive is needed is 
that the utility companies, as a rule, turn 
up their noses at low-head hydro. So 
there is a disincentive in the utility in¬ 
dustry to turn to low-head hydro. 

That, combined with the reluctance of 
the banking community to bankroll 
something that some of the utilities 
frowned upon, has been one of the rea¬ 
sons why there is not more low-head 
hydro generation. 

All the recent studies have shown that 
there is tremendous potential. Once we 
can demonstrate It to the utilities, dem¬ 
onstrate it to the environmental groups 
which have some concerns about this 
type of generation of power, as well as 
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the financial community, and with the 
increase in oil and gas and coal conver¬ 
sion, this will take off by itself. This will 
have impact not just in New England 
but in the South and West as well. 

Mr. THURMOND. Mr. President. I ask 
unanimous consent that Mr. Robert 
Lyon of my staff be allowed on the floor 
during the consideration of S. 2114. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOMENICI. Is the Senator saying 
because this is not very typical and has 
not been for quite a few years, that the 
typical marketplace is reluctant to recog¬ 
nize it and. therefore, we need some kind 
of guarantee program to get it started? 

Mr. DURKIN. To demonstrate on-site 
generation of power at a lowhead hydro¬ 
site. That will convince the utilities, the 
banking community, and the public as a 
whole. 

Mr. DOMENICI. On page 11 of the 
amendment- 

Mr. DURKIN. Excuse me. There is tre¬ 
mendous potential here. When you take 
a remote site solar installation and a co¬ 
generation installation, and take the 
paper industry which is on a stream, and 
then add a lowhead hydrodam with that 
paper facility, whether it be in New 
Hampshire or Maine or Georgia, or 
wherever, out in the Pacific Northwest, 
that will become almost energy self- 
sufficient with the combination of co¬ 
generation, remote site solar, and low- 
head hydro. We have to demonstrate to 
the financial community and others. Now 
it is a small band of people pushing it. 
But once we can demonstrate it is eco¬ 
nomically and environmentally sound— 
even the environmentalists are scared 
about it, putting another dam and Grand 
Coulee built on top of each other. 

It is so that we can demonstrate to the 
environmental, economic and financial 
communities that this is a viable way to 
gc. 

Mr. DOMENICI. I am not opposed to 
all of these new approaches, and I think 
we will see 10 or 15 years from now pre¬ 
cisely what you have said in many areas 
where there are just little localized, iso¬ 
lated ways to develop local energy which 
we have just completely abandoned in 
the last 30 years. 

On the other hand, I am not adverse to 
Federal loan guarantees to develop new 
sources of energy. I just want to be sure 
that I, for one. am convinced it is needed, 
and that the marketplace will take care 
of it. Not because I do not want the Gov¬ 
ernment involved, but I have a tendency 
to think when we do get involved we 
usually buy projects that do not work. 
We either accumulate an inventory of 
pink elephants, or whatever you call 
them, or we put our money in and they 
do not work. I just wanted the Senator's 
explanation of how this is it and why. 

One technical question: On page 11 
you talk about the “commission shall 
take such steps as are necessary." and 
then you say "within its existing author¬ 
ity to require.” and then you enumerate 
“each utility within its jurisdiction will 
establish physical connection with all 
small hydropower projects: second, to 
establish conditions of service which re¬ 


quire that any small hydroelectric project 
shall be provided with backup generation 
service from a utility at reasonable prices 
which do not discriminate.” et cetera. 

Do they already have that authority 
or not? 

Mr. DURKIN. Well, the reason for 
that. Senator, is this is one of the prob¬ 
lems. Again, the cogenerators, the small 
sources of generating capacity, whether 
they be remote sites solar or lowhead 
hydro, the utility will not buy the excess 
power for them or will not provide them 
backup power. That, plus the lack of as¬ 
surance in the financial community, has 
left most of these programs with feasi¬ 
bility site studies. This does not abro¬ 
gate State law because not only do I 
share the Senator's concern with an¬ 
other C-5A, and all the list of. the pa¬ 
rade of, horribles the Federal Govern¬ 
ment has bought several times over, but 
I do not want to abrogate State law with 
respect to the regulation of utilities, at 
least not at this time, until we have given 
them a chance to reply and the Secre¬ 
tary to intervene. 

So this does not get into the intercon¬ 
nection question. That has been raised 
before, that we were getting into the 
whole question of wheeling, pooling, in¬ 
terconnection, and all those exotic things 
we discussed in committee. 

This just says if you have that—and 
we put this in the cogeneration and the 
other program as well, that they can¬ 
not. the utility cannot, deny the low- 
head hydrosource backup power or they 
have to buy the excess power at cost, at 
not any subsidized rate. 

Mr. DOMENICI. Well, the Senator did 
not answer my question. I understand 
the Senator's explanation. Does the Fed¬ 
eral Power Commission have the au¬ 
thority to do these things now or are 
we giving them this authority in the 
Senator’s amendment? 

Mr. DURKIN. We do not give them 
any new authority. 

Mr. DOMENICI. Why do we need it 
in the bill? 

Mr. DURKIN. Because to get around 
the concern I mentioned before. If you 
have that lowhead hydrodam and tur¬ 
bine, and there is no place to peddle the 
power, and if the utility wants to cause 
difficulties, they w’ill not buy it. We did 
not intend to give them any additional 
authority. But. to be honest with you, I 
am not sure of the extent of their au¬ 
thority today. 

Mr. DOMENICI. I would say to the 
Senator I do not know whether I will 
end up supporting his amendment or not, 
but I might say I really would object to 
putting this kind of authority in as a 
mandate. I would support, if you would 
strike it. I would support the language 
that would indicate the extent of this 
power since this is a policy of our Gov¬ 
ernment to encourage these, that we 
would expect the Federal Power Com¬ 
mission to see to it that they are not 
discriminated against in terms of their 
needs which. I think, is what the Sena¬ 
tor is trying to get at. 

Mr. DURKIN. I would have no objec¬ 
tion to it. and I would be happy to ac¬ 
cept the suggestion of the Senator 
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I ask unanimous consent that the So we congratulate the Senator from is on agreeing to the amendment, as 


amendment at the desk be modified in 
accordance with the suggestion of the 
Senator from New Mexico. 

The PRESIDING OFFICER. The Sen¬ 
ator has a right to modify his amend¬ 
ment, and it is so modified. 

Will the Senator send his modification 
to the desk. The Chair is informed that 
the previous modification by the Senator 
from New Hampshire has not been re¬ 
ceived at the desk either. 

Mr. DOMENICI. Mr. President, I sug¬ 
gest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. JOHNSON. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. JOHNSTON. Mr. President, as I 
understand the modifications now made 
by the distinguished Senator from New 
Hampshire, he has limited the amount 
of the loan guarantee to 90 percent of 
the loan; in other words, the guarantee 
would extend only to 90 percent of the 
amount actually loaned and the amount 
guaranteed can be only 75 percent of the 
project. So in other words, you have 90 
percent of the 75 percent. Am I correct 
on that? 

Mr. DURKIN. The Senator is correct. 

Mr. JOHNSTON. As I also understand 
it, the Senator has reduced the total 
amount authorized to be guaranteed 
from $300 million total to $100 million 
total, that $100 million being available 
during the next fiscal year or until fully 
used and this act will be available for 
such additional amounts as Congress 
may authorize. Am I correct? 

Mr. DURKIN. The Senator is correct. 

Mr. JOHNSTON addressed the Chair. 

Mr. DURKIN. Mr. President, will the 
Senator yield 1 second? 

Mr. JOHNSTON. Yes. 

Mr. DURKIN. I ask unanimous con¬ 
sent to add Senator Hart of Colorado 
as a cosponsor to the amendment that 
has been modified. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOMENICI. Mr. President, if the 
Senator will yield for a further ques¬ 
tion before we complete this, is the third 
modification the one I requested that 
paragraph (p> on page 11 is stricken 
now from the modified amendment? 

Mr. DURKIN. The Senator is correct. 

Mr. DOMENICI. I thank the Senator. 

Mr. DURKIN. I thank the Senator. 

Mr. JOHNSTON. Mr. President, with 
these modifications we are constrained 
to accept this amendment and take it 
to conference. The House of Representa¬ 
tives goes a good deal further than this. 
Our hesitation has nothing to do with 
our enthusiasm for low-head hydro. We 
very much support that, particularly 
where there are existing dams and the 
principal amount of the investment has 
already been made. 

A guarantee could not be made in the 
first place unless it appeared to the com¬ 
mission that it was going to be a finan¬ 
cially feasible proposition providing 
substantial outlook for full repayment. 


New Hampshire. We think this may be 
a very, very significant step in energy 
conservation. 

I am prepared to yield back the re¬ 
mainder of my time. 

Mr. DURKIN. I thank both floor man¬ 
agers. I appreciate their help, and I 
think it is a better amendment as a 
result. 

Mr. DOMENICI. The minority is will¬ 
ing to accept the amendment on the 
conditions stated by the floor manager, 
and I have no objection. 

Mr. GRIFFIN. Mr. President, I support 
the objective of this amendment by the 
Senator from New Hampshire (Mr. 
Durkin) to encourage the development 
of small hydroelectric projects in con¬ 
nection with existing dams which are not 
currently being used to produce elec¬ 
tricity. 

As David E. Lilienthal. former chair¬ 
man of TV A and the AEC observed in a 
recent issue of Smithsonian magazine; 

This Is a resource very substantial In vol¬ 
ume, for more than half of It Is still to be 
developed; It renews Itself, unlike oil and 
coal and uranium: and Its cost will not rise 
as the years roll on. It provides a form of 
energy which does not pollute the air, and 
need not make a violent Impact on the en¬ 
vironment: It Is widely, though not uni¬ 
formly, distributed throughout America, and 
is often available right where It Is required. 

Because development of hydroelectric 
plants at existing dams should be stim¬ 
ulated, I introduced an amendment (No. 
1396) which in many respects, is similar 
to the amendment of the Senator from 
New Hampshire. However, my amend¬ 
ment would provide direct loans and 
grants rather than loan guarantees, the 
Durkin approach. 

To be sure, the grants envisaged by 
my amendment would cost the Govern¬ 
ment more money. But the $50 million 
per year in grants and loans which my 
amendment would authorize is relatively 
a small amount compared, for example, 
with the nearly $8 billion that President 
Carter seeks to raise with his crude oil 
equalization tax. 

I would prefer the direct grant ap¬ 
proach because I know it would provide 
greater incentives. Furthermore, that is 
the approach taken by the House passed 
bill. 

However. I recognize the handwriting 
on the wall. At this stage, I realize the 
Durkin amendment is preferred by those 
who are handling this bill for the com¬ 
mittee. 

Under the circumstances. I will sup¬ 
port the Durkin amendment. It is a step 
forward, and its adoption should assure 
that some kind of a provision to encour¬ 
age small hydroelectric projects will sur¬ 
vive in the Senate-House conference 
agreement. 

Frankly, I hope our Senate conferees 
will look closely at the House approach, 
and will be persuaded to provide some 
grant money for this very worthy pur¬ 
pose. particularly in situations where 
guaranteed loans would be of little or 
no assistance. 

Mr. JOHNSTON. Mr. President, I yield 
back the remainder of my time. 

The PRESIDING OFFICER. All time 
having been yielded back, the question 


modified. 

The amendment, as modified, was 
agreed to, as follows: 

On page 16, between lines 1? and 18 Insert 
the following: 

LOAN GUARANTEES 

Sec. 15. (a) The Congress declares that, 
because of the Increasing shortages of na¬ 
tural gas and petroleum, and the urgent 
need to develop environmentally acceptable 
sources of electric energy to meet the needs 
of the Nation, the public Interest requires 
the rapid development of the hydroelectric 
potential of the numerous existing dams on 
the Nation's waterways which are not being 
used to generate electric power where such 
development Is technologically feasible, 
economically beneficial, and not environ¬ 
mentally harmful. 

(b) The Secretary of Energy (hereinafter 
referred to as the "Secretary") shall estab¬ 
lish a program to encourage municipalities, 
electric cooperatives. Industrial development 
agencies, nonprofit organizations, and other 
persons to undertake the development of 
small hydroelectric projects In connection 
with existing dams which are not being used 
to generate electric power. 

(c) The Federal Energy Regulatory Com¬ 
mission (hereinafter referred to as the 
"Commission") shall establish a program to 
use simple and expeditious licensing proce¬ 
dures under the Federal Power Act for such 
projects In connection with such existing 
dams In such manner as the Commission 
deems appropriate, consistent with the ap¬ 
plicable provisions of law. 

(d) (1 1 The Secretary Is authorized. In ac¬ 
cordance with such rules and regulations as 
he shall prescribe after consultation with the 
Secretary of the Treasury, to guarantee and 
to make commitments to guarantee. In such 
manner and subject to such conditions (not 
Inconsistent with the provisions of this sec¬ 
tion) as he deems appropriate, the payment 
of Interest on and the principal balance of 
bonds, debentures, notes, and other obliga¬ 
tions Issued by. or on behalf of any munic¬ 
ipality. electric cooperative. Industrial de¬ 
velopment agency, non-profit organization, 
or other person to finance not to exceed 75 
per centum of the project costs of any small 
hydroelectric project which he finds— 

(A) will be constructed In connection 
with any existing dam, 

(B) has received all necessary licenses and 
other required Federal. State, and local ap¬ 
provals. 

(C) will provide useful Information as to 
the technical and economic feasibility of— 

(I) the generation of electric energy by 
such projects, and 

(II) the use of energy produced by such 
projects, 

(D) will have no significant adverse en¬ 
vironmental effects. Including effects on fish 
ar.d wildlife, on recreational use of water, 
and on stream flow, and 

(E) will not have a significant adverse 
effect on any other use of the water used 
by such product. 

(2' An applicant for financial assistance 
under this section shall provide Information 
to the Secretary in such form and with such 
content as the Secretary deems necessary. 

(3) Prior to Issuing any guarantee under 
th's section, the Secretary shall obtain the 
concurrence of the Secretary of the Treasury 
with respect to the timing. Interest rate, and 
substantial terms and conditions of such 
guarantee. The Secretary of the Treasury 
shall Insure to the maximum extent feasible 
that the timing, interest rate, and substan¬ 
tial terms and conditions of such guarantee 
will have the minimum possible impact on 
the capital markets of the United States, 
taking Into account other Federal direct and 
Indirect securities activities. 
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(4) The full faith and credit of the United 
States Is pledged to the payment of all guar¬ 
antees Issued under this section with respect 
to principal and Interest. 

"(5) Any loan guarantee under this Sub¬ 
section shall be Increased to up to 90 per 
cent on any project under which the Secre¬ 
tary of the Army, acting through the Chief 
of Engineers, has provided the technical as¬ 
sistance under the terms of Section 14 (c) 
of this Act. 

(e) The Secretary, with due regard for the 
need for completion, shall guarantee or 
make a commitment to guarantee any obliga¬ 
tion under this section only If— 

(1) the Secretary Is satisfied that the fi¬ 
nancial assistance applied for Is necessary to 
encourage financial participation; 

(2) the amount guaranteed to any bor¬ 
rower at any time does not exceed an amount 
equal to 75 per centum of the project cost 
as estimated at the time the guarantee Is 
Issued; 

(3) the Secretary has determined that 
there will be a continued reasonable assur¬ 
ance of full repayment; 

(4) the maximum maturity of the obliga¬ 
tion Is not more than 35 years; 

(5) the Secretary has determined that. In 
the case of any facility planned to be located 
on Indian lands, the appropriate Indian 
tribe, with the approval of the Secretary of 
the Interior, has given written consent to 
such location; and 

(6) the obligation provides for the orderly 
retirement of the obligation and Includes 
sinking fund provisions. Installment pay¬ 
ment provisions or other methods of pay¬ 
ments and reserves as may be reasonably re¬ 
quired by the Secretary. Prior to approving 
any repayment schedule the Secretary may 
consider the date on which operating rev¬ 
enues are anticipated to be generated by the 
project. To the maximum extent possible re¬ 
payment or provision therefor shall be re¬ 
quired to be made In equal payments payable 
at equal intervals. 

(f) (1) Obligations guaranteed under this 
section, may at the option of an Issuer which 
Is a municipality or Industrial agency, be 
subject to Federal taxation as provided in 
paragraph (2). In the event the taxable obli¬ 
gations are Issued and guaranteed, the Sec¬ 
retary Is authorized to make and to contract 
to make, to the extent provided In an appro¬ 
priation Act, grants to or on behalf of the 
Issuer to cover not to exceed 30 oercent of 
the net interest cost (Including such servic¬ 
ing. underwriting, or other costs as may be 
specified In regulations of the Secretary) to 
the Issuer. There are authorized to be appro¬ 
priated such sums as may be necessary to 
make grants under this paragraph. 

(2) With respect to any obligation Issued 
by a municipality or Industrial development 
agency which such municipality or Industrial 
development agency has elected to issue as a 
taxable obligation pursuant to paragraph (1). 
the Interest paid on such obligation shall be 
Included in gross Income for the purpose of 
chapter 1 of the Internal Revenue Code of 
1954. 

(g) Except In accordance with reasonable 
terms and conditions contained In the writ¬ 
ten contract of guarantee, no guarantee is¬ 
sued or commitment to guarantee made 
under this section shall be terminated, 
canceled, or otherwise revoked. Such a 
guarantee or commitment shall be conclu¬ 
sive evidence that the underlying obligation 
Is In compliance with the provisions of this 
section and that such obligation has been 
approved and Is legal as to principal. Inter¬ 
est. and other terms. Subject to the condi¬ 
tions of the guarantee or commitment to 
guarantee, such a guarantee shall be Incon¬ 
testable In the hands of the holder of the 
guaranteed obligations, except as to fraud or 
material misrepresentation on the part of the 
holder. 
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(h)(1) If there Is a default by the bor¬ 
rower. as defined In regulations promulgated 
by the Secretary and In the guarantee con¬ 
tract. the holder of the obligation shall have 
the right to demand payment of the unpaid 
amount from the Secretary. Within such 
period as may be specified In the guarantee 
or related agreements, the Secretary shall 
pay to the holder of the obligation the un¬ 
paid Interest on. and unpaid principal of. 
the guaranteed obligation as to which the 
borrower has defaulted, unless the Secretary 
finds that there was no default by the bor¬ 
rower In the payment of Interest or principal 
or that such default has been remedied. 
Nothing In this section shall be construed 
to preclude any forbearance by the holder of 
the obligation for the benefit of the borrower 
which may be agreed upon by the parties to 
the guaranteed obligation and approved by 
the Secretary. 

(2) If the Secretary makes a payment un¬ 
der paragraph (1) of this subsection, the 
Secretary shall be subrogated to the rights 
of the recipient of such payment (and such 
subrogation shall be expressly set forth In 
the guarantee or related agreements). In¬ 
cluding the authority to complete, maintain, 
operate, lease, or otherwise dispose of any 
property acquired pursuant to such guar¬ 
antee or related agreements, without regard 
to the provisions of the Federal Property 
and Administrative Services Act of 1949, as 
amended, except section 207 of that Act (40 
U.S.C. 488), or any other law. or to permit 
the borrower, pursuant to an agreement with 
the Secretary to continue to pursue the pur¬ 
poses of the facility if the Secretary deter¬ 
mines that this Is in the public interest. 
The rights of the Secretary with respect to 
any property acquired pursuant to such 
guarantee or related agreements, shall be 
superior to the rights of any other person 
with respect to such property. 

(3) In the event of a default on any guar¬ 
antee under this section, the Secretary shall 
notify the Attorney General, who shall take 
such action as may be appropriate to re¬ 
cover the amounts of any payments made 
under paragraph (1) including any payment 
of principal and Interest under subsection 

(1) from such assets of the defaulting bor¬ 
rower as are associated with the project, or 
from any other security Included in the 
terms of the guarantee. 

(4) For purposes of this section, patents 
and technology resulting from the project, 
shall be treated as assets of such project. 
The guarantee agreement shall Include such 
detailed terms and conditions as the Secre¬ 
tary deems appropriate to protect the In¬ 
terests of the United States In the case of 
default and to have available all the pat¬ 
ents and technology necessary for any per¬ 
son selected, including, but not limited to 
the Secretary to complete and operate the 
defaulting project. Furthermore, the guar¬ 
antee agreement shall contain a provision 
specifying that patents, technology, and 
other proprietary rights which are necessary 
for the completion or operation of the proj¬ 
ect shall be available to the United States 
and Its designees on equitable terms. In¬ 
cluding due consideration to the amount of 
the United States default payments. Inven¬ 
tions made or conceived in the course of or 
under such guarantee, title to which Is 
vested In the United States under this Act. 
shall not be treated as assets of such proj¬ 
ect for disposal purposes under this subsec¬ 
tion. unless the Secretary determines In 
writing that It Is in the best interests of 
the United States to do so. 

(1) With respect to any obligation guaran¬ 
teed under this section, the Secretary Is 
authorized to enter Into a contract to pay. 
and to pay. holders of the obligations, for 
and on behalf of the borrowers, from the 
fund established by this section, the prin¬ 
cipal and Interest payments which become 


due and payable on the unpaid balance of 
such obligation If the Secretary finds that— 

(1) the borrower is unable to meet such 
payments and Is not in default: It is in the 
public Interest to permit the borrower to 
continue to pursue the purposes of such 
project; and the probable net benefit to the 
Federal Government In paying such prin¬ 
cipal and interest will be greater than that 
which would result in the event of a default; 

(2) the amount of such payment which the 
Secretary Is authorized to pay shall be no 
greater than the amount of principal and 
interest which the borrower Is obligated to 
pay under the loan agreement; and 

(3) the borrower agrees to reimburse the 
Secretary for such payment on terms and 
conditions. Including Interest, which are 
satisfactory to the Secretary. 

(J) Regulations required by this section 
shall be Issued within one hundred and 
eighty days after enactment of this section 
and any amendments thereto shall be Issued 
in accordance with section 553 of title 5. 
United States Code. 

<k)(l) The Secretary shall charge and 
collect fees for guarantees of obligations au¬ 
thorized by subsection (d)(1), in amounts 
which (Ai are sufficient In the Judgment of 
the Secretary to cover the applicable admin¬ 
istrative costs, and (B) reflect the percent¬ 
age of projects costs guaranteed. In no event 
shall the fee be more than 1 per centum per 
annum of the outstanding Indebtedness 
covered by the guarantee. 

(2) All guarantee fees received by the Sec¬ 
retary shall be paid Into the fund established 
under subsection (1) which shall be avail¬ 
able for the payment of any claims pursuant 
to a guarantee made under this section. 

(1) (1) There Is hereby created within the 
Treasury a separate fund (hereafter In this 
section called the "fund") which shall be 
available to the Secretary without fiscal year 
limitation as a revolving fund for the purpose 
of carrying out the program authorized by 
this section. 

(2) There are hereby authorized to be ap¬ 
propriated to the fund for administrative 
expenses from time to time such amounts as 
may be necessary to carry out the purposes 
of the applicable provisions of this section, 
including, but not limited to, the payments 
of Interest and principal and the payment 
of interest differentials and redemption of 
debt. All amounts received by the Secretary 
as interest payments or repayments of prin¬ 
cipal on loans which are guaranteed under 
this section, fees, and any other moneys, 
property, or assets derived by him from op¬ 
erations under this section shall be deposited 
In the fund. 

(3) All payments on obligations, appro¬ 
priate expenses (including reimbursements 
to other Government accounts), and repay¬ 
ments pursuant to operations of the Secre¬ 
tary under this section shall be paid from 
the fund subject to appropriations. If at any 
time the Secretary determines that moneys 
in the fund exceed the present and reason¬ 
ably foreseeable future requirements of the 
fund, such excess shall be transferred to the 
general fund of the Treasury. 

(4) If at any time the moneys available 
in the fund are Insufficient to enable the 
Secretary to discharge his responsibilities as 
authorized by this section, the Secretary shall 
issue to the Secretary of the Treasury notes 
or other obligations in such forms and de¬ 
nominations. bearing such maturities, and 
subject to such terms and conditions as may 
be prescribed by the Secretary of the Treas¬ 
ury. Redemption of such notes or obligations 
shall be made by the Secretary from appro¬ 
priations or other moneys available under 
paragraph (2) of this subsection for loan 
guarantees authorized by this section. Such 
notes or other obligations shall bear Interest 
at a rate determined by the Secretary of the 
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Treasury, which shall be not less than a rate 
determined by taking Into consideration the 
average market yield on outstanding market¬ 
able obligations of the United States of 
comparable maturities during the month 
preceding the Issuance of the notes or other 
obligations. The Secretary of the Treasury 
may at any time sell any of the notes or other 
obligations acquired by him under this sub¬ 
section. 

im) (1) The guarantees or commitments 
to guarantee under this section shall not 
exceed an aggregate outstanding liability of 
8100.000.000 beginning In fiscal year 1978 and 
such further Increments as may be author¬ 
ized by Congress In subsequent Acts. 

(2) No guarantee or commitment to guar¬ 
antee may be made after September 30, 1981. 

(n) The Commission shall encourage ap¬ 
plicants for licenses for small hydroelectric 
power projects to make use of public funds 
and other assistance for the design and con¬ 
struction of fish and wildlife facilities which 
may be required in connection with any 
development of such project. 

(o) In Issuing licenses for small hydro¬ 
electric power projects under the Federal 
Power Act. the Commission shall encour¬ 
age Joint participation, to the extent per¬ 
mitted by law, by those eligible to receive 
grants or loans under this section. 

(p) Every licensee of a small hydroelectric 
power project licensed pursuant to the Fed¬ 
eral Power Act shall furnish the Commis¬ 
sion with such Information as the Commis¬ 
sion may require regarding equipment and 
services proposed to be used In the design, 
construction, and operation of such projects 
and the Commission shall have the right to 
forbid the use In such project of any such 
equipment or services It finds Inappropriate 
for such project by reason of cost, perform¬ 
ance. or failure to carry out the purposes of 
this section. The Commission may make 
public Information It obtains under this 
subsection, other than Information which 
may not be released pursuant to section 1905 
of title 18. United States Code. 

(q) Before issuing any license under the 
Federal Power Act for the construction or 
operation of any small hydroelectric power 
project (whether or not In connection with 
an existing dam) the Commission— 

(1) shall assess the safety of existing 
structures In any proposed project (Includ¬ 
ing possible consequences associated with 
failure of such structure), and 

(2) shall consult with the Council on En¬ 
vironmental Quality, the Environmental 
Protection Agency, and the Department of 
Interior with respect to the envlronmenal 
effects of such project. 

Nothing In this subsection shall be deemed 
to exempt such project from any require¬ 
ment applicable to any such project under 
the National Environmental Policy Act, the 
Fish and Wildlife Coordination Act. the En¬ 
dangered Species Act. or any other provision 
of Federal law. 

(r) Nothing In this section authorizes the 
guarantee of a loan or simple and expedi¬ 
tious licensing for construction of any new 
dam or other Impoundment. 

(s) For purposes of this section and sec¬ 
tion 14. the term— 

(1) "small hydroelectric power project” 
means any project of not more than twenty 
thousand horsepower (or fifteen thousand 
kilowatts) of Installed capacity; 

(2) "electric cooperative" means any co¬ 
operative association eligible to receive loans 
under section 4 of the Rural Electrification 
Act of 1936 (7 U.S.C. 904); 

(3) "industrial development agency” 
means any agency which is permitted to is¬ 
sue obligations the interest on which is ex¬ 
cludable from gross Income under section 
103 of the Internal Revenue Code of 1954; 

(4) "project costs” means the cost of all 


facilities and services used In the design and 
construction of a project, including the cost 
of any feasibility studies; 

(5) "utility” means any person engaged 
in transmission, or distribution, or both, of 
electric energy for profit: 

(6) “nonprofit organization" means any 
organization described In section 501(c)(3) 
or 501(c) (4) of the Internal Revenue Code of 
1954 and exempt from tax under section 501 
(a) of such Code (but only with respect to a 
trade or business carried on by such organiza¬ 
tion which Is not an unrelated trade or busi¬ 
ness. determined by applying section 513(a) 
to such organization): and 

(7) "existing dam" means any dam. the 
construction of which was completed on or 
before April 20, 1977, and which docs not re¬ 
quire any construction or enlargement (other 
than repairs or reconstruction) of Impound¬ 
ment structures In connection with the In¬ 
stallation of any small hydroelectric power 
project. 

On page 16. line 19. strike out "Sec. 15.” 
and Insert in lieu thereof “Sec. 16". 

Mr. DOMENICI. Mr. President. I sug¬ 
gest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. ROBERT C. BYRD. Mr. President. 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 


ORDER THAT H R. 7769 BE HELD AT 
THE DESK 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that H R. 7769. 
which has come over from the House of 
Representatives, be held at the desk 
pending further disposition. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

QUORUM CALL 

Mr. ROBERT C. BYRD. Mr. President. 
I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. JOHNSTON. Mr. President. I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 


PUBLIC UTILITIES REGULATORY 
POLICY ACT OF 1977 

The Senate continued with the con¬ 
sideration of S. 2114. 

UP AMENDMENT 868 
(Purpose; To preserve competition) 

Mr. KENNEDY. Mr. President. I send 
to the desk an amendment and ask for its 
immediate consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The second assistant legislative clerk 
read as follows: 

The Senator from Massachusetts (Mr. Ken¬ 
nedy) proposes an imprinted amendment 
numbered 868. 

Mr. KENNEDY. Mr. President. I ask 
unanimous consent that further reading 
of the amendment be dispensed with. 


The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 

On page 4 following line 9. Insert the 
following and renumber succeeding sections: 

PRESERVATION OF COMPETITION 

Sec. 5. (a) General Authority of Com¬ 
mission.—Section 205 of the Federal Power 
Act Is amended by adding at the end thereof 
the following: 

"(k) Whenever the Commission determines 
on Its own Initiative or upon complaint, af¬ 
ter affording an opportunity for evidentiary 
hearing, that an electric utility Is engaging 
In any unfair method of competition, or 
that an electric utility has filed any con¬ 
tract. agreement, tariff, or method of com¬ 
petition, It shall Issue an order prohibiting 
any such unfair method of competition, or 
reject such a filing.". 

(b) New Bulk Power Facilities.—Section 
202 of such Act Is amended by adding at the 
end thereof the following new subsection: 

"(h)(1) If any bulk power facility Is pro¬ 
posed to be constructed In any regional dis¬ 
trict, any electric utility may apply to the 
Commission for an order under paragraph 

(3) if such utility Is engaged In the genera¬ 
tion. transmission, or sale of electric energy 
within the regional district In which such 
facility Is proposed to be constructed. This 
subsection shall not apply to a utilization or 
production facility required to be licensed 
under section 103 of the Atomic Energy Act 
of 1954. 

"(2) Whenever an application Is received 
under paragraph (1). It shall be transmitted 
to the Attorney General, who shall, within a 
reasonable period of time (but not to exceed 
180 days), advise the Commission as to 
whether (absent an order under this subsec¬ 
tion) the ownership or use of such facility 
would create or maintain a situation Incon¬ 
sistent with the antitrust laws. 

"(3) If the Commission, after giving con¬ 
sideration to the advice of the Attorney Gen¬ 
eral and after public notice and an opportu¬ 
nity for hearing, determines that such own¬ 
ership or use would create or maintain a sit¬ 
uation Inconsistent with such laws, the Com¬ 
mission shall Issue an order conditioning the 
construction of such facility on compliance 
with such requirements as It determines ap¬ 
propriate to prevent or remedy such a 
situation (Including providing for Joint 
ownership of such facility). The Attorney 
General may participate as a party to any 
proceeding concerning such application. 

"(4) The Commission may prescribe such 
rules as It determines appropriate to carry 
out this subsection.". 

Mr. KENNEDY. Mr. President, I am 
sending to the desk an amendment to S. 
2114—an amendment which would pro¬ 
vide that antitrust considerations be kept 
in mind by the Federal Energy Regula¬ 
tory Commission in its regulation of the 
electric utility industry. 

Part of this amendment is substan¬ 
tially similar to a portion of the Electric 
Utility Coordination Act which was fa¬ 
vorably reported a year ago by the Senate 
Commerce Committee. It is also mod¬ 
eled on provisions in the House bill but 
which were not carried forward when 
the House finally passed that bill. It had 
solid administration support in the 
House, and should clearly be included in 
the Senate version. 

Basically, my amendment would do two 
things. First, it would require the Com¬ 
mission to examine contracts, tariffs, and 
other materials at the time of filing for 
provisions which might result in unfair 
competition. Where these offending pro- 
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visions are found, the Commission would 
hold an evidentiary hearing. If it then 
finds that unfair competition would re¬ 
sult, the Commission may issue an order 
prohibiting the unfair competition or it 
may reject the filing completely. 

The type of unfair practices I have in 
mind can be illustrated by taking an ex¬ 
ample of a group of utilities joining to 
form a power pool under conditions 
which would deny access to pool power 
on equitable terms to other smaller, mu¬ 
nicipal, and private utilities. 

In other cases, large utilities have in¬ 
sisted on exclusive wholesale supply con¬ 
tracts with retail distribution utilities 
lacking their own generating facilities— 
saying in effect, that “if you want to get 
any of your power from us. you have to 
get all of it from us.” 

Other examples of unfair conditions 
can be found in the Antitrust Subcom¬ 
mittee's 1970 hearings on “Competitive 
Aspects of the Energy Industry.” 

In the past, the Federal Power Com¬ 
mission has been reluctant to exert any 
antitrust oversight, even when courts 
have on occasion said the agency should. 
With this amendment, the newly consti¬ 
tuted Commission is presented with a 
clear congressional mandate to regulate 
in a way that preserves as much compe¬ 
tition as possible. This amendment clar¬ 
ifies and emphasizes that mandate. 

The second provision establishes pro¬ 
cedures by which, under certain condi¬ 
tions, there may be antitrust review by 
the Department of Justice of proposed 
plans for the construction of nonnuclear 
bulk power generating facilities. As to 
this section, I would like to make two 
things clear right at the outset: 

First. The review procedure would not 
be automatic in the case of nonnuclear 
facilities—as it is for nuclear facilities. 
It cannot be arbitrarily invoked by the 
Commission, the Department of Justice, 
or any other Federal agency. 

Second. Where antitrust review does 
take place, the Attorney General's opin¬ 
ion to the Commission is advisory only. 
The Commission must take this opinion 
under consideration in arriving at its 
own decision—but. the antitrust opinion 
is never in any sense a veto of the pro¬ 
posal. 

I emphasize these points because of 
misinterpretations of this provision 
among some Members. 

To understand how it would work, let 
us assume that a large utility is going 
to construct a new bulk generating plant 
in a regional district. There are also 
smaller independent utilities in the area, 
some of which may have limited generat¬ 
ing capacity and others which may be 
simply retail distributors of wholesale 
power. 

Clearly, the extent to which the new 
bulk plant will meet growth requirements 
of the whole district, the willingness of 
the builder to permit participation by 
other utilities in the district, the condi¬ 
tions under which wholesale power might 
be sold from the new plant—these are 
all matters of enormous competitive con¬ 
sequence to the whole regional district. 

Under the amendment I am offering, 
any of these other affected utUities in the 


district—not the Commission itself or the 
Department of Justice—would have the 
right to apply for an FERC order which 
would establish certain competitive 
standards under which the bulk facility 
could operate. 

The application would be forwarded to 
the Attorney General for antitrust re¬ 
view and advice. The antitrust opinion 
would have to be given 180 days, as it is 
under the nuclear plant regulatory leg¬ 
islation. While this opinion would have 
to be considered by FERC. it would not 
be binding upon FERC. 

FERC would then hold an evidentiary 
hearing, at which other utilities who 
might be affected by the proposed bulk 
facility could testify. If this testimony 
and the Attorney General's opinion per¬ 
suade FERC—but only if this is the 
case—FERC is empowered to issue an 
order outlining competitive conditions 
which must be met by the new plan: 
sales of power to other utilities, and so 
forth. It could not, and would not, delay 
plant construction. 

This provision was stricken from the 
House bill during floor debate. The rea¬ 
sons used were that a similar provision 
in the 1970 amendment of the Atomic 
Energy Act has caused horrendous delays 
in the construction of nuclear plants, 
and extension to nonnuclear facilities 
would cause similar delays in coal and 
oil-fired plants. 

The allegations of extreme delays from 
antitrust review procedures with respect 
to nuclear plants are completely un¬ 
founded. Since the amendment was 
passed in December 1970, the Antitrust 
Division has reviewed 88 nuclear plant 
applications. There were no problems 
with the vast majority of these. In only 
18 instances has the Attorney General 
recommended hearings on competitive 
aspects of the applications. Many of 
these are resolved without hearings: for 
example, Duke Power, involved in 3 
of the 18 hearing recommendations, ac¬ 
cented NRC conditions before hearings. 
At this point three full hearings have 
been held, one very limited hearing, and 
one more full hearing is in progress. 

We need this amendment because, 
even though they may have the power, 
regulatory agencies are notoriously re¬ 
luctant to assume any procompetitive re¬ 
sponsibilities. The December 1970 
amendment to the Atomic Energy Act is 
a case in point. The original act had 
provided for antitrust review of com¬ 
mercial reactor projects. The distin¬ 
guished Senator from Vermont. George 
Aiken, appeared before the Senate Anti¬ 
trust Subcommittee in May 1970 to ex¬ 
plain why the amendment he supported 
was necessary: The AEC was deliberately 
ignoring the basic act. 

At the time Senator Aiken testified, 
there were 16 nuclear powerplants in op¬ 
eration. 48 more under construction, an¬ 
other 34 for which reactors had been or¬ 
dered. and still 8 more in preliminary 
planning. They had to be commercially 
feasible, according to Senator Aiken, for 
the SEC to approve financing. Beyond 
this, the ones in operation were sup¬ 
plying commercial power and were in the 
utility rate bases. Yet, Senator Aiken told 
us: 


It is shocking to learn that every plant in 
operation or under construction today has 
been licensed under the medical therapy 
section of the Atomic Energy Act as a re¬ 
search project. 

It took another act of Congress to di¬ 
rectly order the AEC to provide for anti¬ 
trust review. 

Similarly, the Federal Power Commis¬ 
sion has been reluctant to consider com¬ 
petitive policies of any kind. The excuse 
was always that antitrust considerations 
were not in the agency's jurisdiction, or 
at least its expertise. Despite court de¬ 
cisions to the contrary in Otter Tail and 
several other cases, the FPC has all too 
often avoided any responsibility for 
structuring its orders to enhance rather 
than suppress competition. This amend¬ 
ment is essential to remedy that atti¬ 
tude—to inform the present commission 
that Congress takes a serious view of 
this matter. 

As I mentioned earlier, just last 
October the Senate Commerce Commit¬ 
tee reported out the electric utility co¬ 
ordination bill. S. 3311. with a provision 
relating to unfair methods of competi¬ 
tion which appeared to be even stronger 
than the first part of my amendment. 
The Commerce till had other sections 
designed to preserve competitive rights in 
interconnections, wheeling, and other 
interutility relationships. 

The second part, preconstruction re¬ 
view of operating plans for nonnuclear 
bulk generating facilities, is similar in 
some respects to what Congress has 
already voted for the nuclear industry. 
The Department of Justice is firmly on 
the Record in support of the provisions 
in this amendment. 

It seems to me that if we are really 
talking about public utility regulatory 
reform, we should show our faith in free, 
competitive enterprire by adopting my 
amendment. 

Mr. MATSUNAGA. Will the Senator 
yield? 

Mr. KENNEDY. I yield. 

Mr. MATSUNAGA. What is it that the 
amendment would prevent utilities from 
doing? 

Mr. KENNEDY. There are a number of 
instances of potential anticompetitive 
acts which have been revealed in this 
industry in the past. For example, a con¬ 
tract requiring utility B to buy all its 
power from utility A or none at all; sec¬ 
ond, a contract in which utility A re¬ 
quires B not to sell to a third utility; and. 
a similar requirement not to sell to other 
utilities unless they grant concessions in 
their territorial areas. There have been 
these practices which have been evi¬ 
denced in the past with which this at¬ 
tempts to deal. I think this would maxi¬ 
mize the opportunities for actually in¬ 
creasing energy through promoting com¬ 
petitive access to bulk power. 

Mr. MATSUNAGA. So the Anititrust 
Division will have 10 days to review' each 
case? 

Mr. KENNEDY. 180 days to make a 
comment on it, but it would not be em¬ 
powered to halt construction. All it would 
fce empowered to do is to review the 

pgreements and contracts and to .insure 
that they are not anticompetitive. The 
legislation itself provides that in a gen¬ 
eral way. This is somewhat more specific. 
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The legislation before us says that it au¬ 
thorizes nothing violative of the anti¬ 
trust laws, but this makes it more specific 
in a way which I think has proven suc¬ 
cessful with the other regulatory 
agencies. 

Mr. MATSUNAGA. I thank the Sena¬ 
tor from Massachusetts. 

Mr. DOMENICI. Mr. President, I have 
discussed the amendment briefly with the 
Senator from Massachusetts. I will have 
to object. I have talked with some mem¬ 
bers of the minority. This matter was not 
before the committee although it was re¬ 
ported by the Commerce Committee in 
the House. It was stricken on the floor 
of the House. 

While the Senator from Massachusetts 
makes the point that a similar process 
has been used in the Nuclear Regulatory 
Commission, that is, to hold up construc¬ 
tion while this kind of investigation oc¬ 
curs. I think there are some substantial 
differences. 

First of all, the Nuclear Regula¬ 
tory Commission has taken so long to 
approve nuclear powerplants that it 
probably does no harm to anyone to 
waste another 6 or 8 months, or at least 
to take that much time, whereas such 
has not been the case in this situation 
because the Federal Power Commission 
has not even had jurisdiction heretofore 
over the construction of nonnuclear new 
bulk sources. 

While this might be a good amend¬ 
ment, it appears to me that we are ask¬ 
ing for additional jurisdiction to be 
vested in the Federal Power Commission 
when most of the complaints we are get¬ 
ting are about the excessive delays which 
are occurring now. 

I regret to have to object, but because 
many of the Members on my side have 
concerns, I will have to do that. 

I say to the Senator from Massachu¬ 
setts I believe the amendment is sub¬ 
ject to a point of order under the time 
agreement. I do not want to raise the 
point of order until we are through dis¬ 
cussing it. I would have to raise it based 
upon some of the Members on this side 
instructing me that they do not want to 
accept the amendment. 

Mr. KENNEDY. Mr. President, if I un¬ 
derstand correctly, there is an antitrust 
provision on page 4. It refers to the anti¬ 
trust laws in section 4. The original bill 
contained similar provisions as the 
amendment I offer today. 

Of course, the amendment is on the 
list of the amendments which the com¬ 
mittee circularized. I was hoping that 
we would take this to conference and 
consider it in the conference. 

Mr. DOMENICI. Mr. President, I want 
to say again to the Senator from Mas¬ 
sachusetts when an amendment such as 
this comes along, I have to do my best 
to try and clear it or not clear it. In this 
instance, I cannot clear it. 

Therefore. Mr. President, I will make 
the point of order that this amendment 
is not in order under the time agreement. 

The PRESIDING OFFICER. The point 
of order is not in order until all time has 
either been yielded back or used up. 

Mr. JOHNSTON. Mr. President, speak¬ 
ing for the committee, we are inclined to 
accept this amendment and take it to 
conference, notwithstanding some con¬ 


cern about delay and about the far- 
reaching nature of the remedies given to 
the Commission, such as ordering joint 
ownership of the facilities. Notwith¬ 
standing those concerns, we are prepared 
to accept this and take it to conference, 
with the understanding, of course, that 
we shall have to consider very carefully 
such evidence as we can determine be¬ 
tween now and then, assuming that it 
survives the scrutiny of the point of 
order. On that basis. Mr. President, we 
are prepared to accept the amendment. 

Does the Senator from Alabama wish 
time? 

Mr. ALLEN. Yes, at the proper time. 
I want to join in the point of order the 
distinguished Senator from New Mexico 
has made. I wish to ask a question of the 
Chan-. 

Assuming that all time on the amend¬ 
ment is yielded back and a point of order 
is made, if the point of order is not sus¬ 
tained, w-ould the amendment then be 
open to amendment in the second 
degree? 

The PRESIDING OFFICER. The 
Parliamentarian informs the Chair that 
it would be. 

Mr. ALLEN. I thank the Chair. 

I assume that the distinguished Sen¬ 
ator from New Mexico will make the 
point of order after all time has been 
yielded back. 

Mr. JOHNSTON. Mr. President, I am 
prepared to yield back the remainder of 
my time. 

Mr. KENNEDY. Mr. President, I am 
prepared to yield back the remainder of 
my time. I appreciate the indication by 
the floor manager of his acceptance. 

Mr. DOMENICI. Mr. President, I make 
the point of order that I made just a few 
moments ago, that the amendment is not 
germane and, under the present unani¬ 
mous-consent agreement, it must be 
germane. 

The PRESIDING OFFICER. The 
Parliamentarian informs the Chair that 
the bill deals with antitrust matters in a 
certain portion of the act, appearing on 
page 4. For that reason. I therefore indi¬ 
cate that the amendment is, in fact, 
germane. 

Mr. DOMENICI. May I make further 
inquiry of the Chair? 

Is the Chair referring to section 4 of 
the bill that says nothing in the act shall 
affect the applicability of the antitrust 
laws? 

The PRESIDING OFFICER. The Sen¬ 
ator is correct. 

Mr. DOMENICI. And on that basis, the 
point of order is deemed not well taken? 

The PRESIDING OFFICER. The Sen¬ 
ator is correct. 

Mr. DOMENICI. I thank the Chair. 

Mr. President, I suggest the absence of 
a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 

Mr. ALLEN. Mr. President. I ask unan¬ 
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
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will the distinguished Senator yield so 

1 may take a couple of minutes at this 
point, without losing his right to the 
floor? 

Mr. ALLEN. Yes, I yield. 

Mr. ROBERT C. BYRD. Mr. President, 
will the manager of the bill let me have 

2 minutes? 

Mr. WEICKER. Yes; I yield 2 minutes. 


ANNOUNCEMENT OF APPOINTMENT 

OF AD HOC COMMITTEE ON 

RULE XXII 

Mr. ROBERT C. BYRD. Mr. President. 
I am, today, appointing an ad hoc com¬ 
mittee of Democratic Senators to study 
rule XXII in an effort to develop pro¬ 
posed changes to that rule to expedite the 
consideration and disposition of a meas¬ 
ure once cloture has been invoked. 

For the information of the Senate. I 
want to emphasize that this committee, 
composed of Senators Nelson, Nunn, 
Moynihan, and the majority whip (Mr. 
Cranston) . ex officio, will be requested to 
concentrate their study and recommen¬ 
dations solely on postcloture procedures 
in view of the difficulties encountered by 
the Senate on the Natural Gas Pricing 
Act, and the "filibuster by amendment" 
after cloture had been invoked. 

During consideration of that bill, it 
may interest the Senate to note, before 
cloture was invoked, the Senate spent 
6 days—including a Saturday—32 hours 
and 39 minutes in deliberation on that 
measure, conducting 5 live quorum calls 
and 18 record votes. After cloture was in¬ 
voked, the Senate spent 3 days and 1 
night, including a Saturday—94 hours 
and 27 minutes—with 35 live quorum 
calls and 114 record votes, before the bill 
was finally passed. 

I believe these figures starkly illustrate 
the necessity of careful study of rule 
XXII to expedite final Senate considera¬ 
tion of a measure once cloture has been 
invoked. 

The leadership is not unaware of the 
criticism which has resulted from the 
attempt by the leadership to establish 
precedents to expedite the Senate’s busi¬ 
ness once cloture has been invoked. 
While that is not the primary reason 
for the appointment of this ad hoc com¬ 
mittee to make recommendations to the 
Senate with respect to postcloture rule 
changes, it nevertheless makes clear that 
a way must be found for the Senate to 
have an opportunity, in a calm and de¬ 
liberate atmosphere, to consider the 
course it wishes to take with respect to 
this issue. 

I hope this appointment of the com¬ 
mittee will meet with the approval of 
the Senate and that all Senators will 
provide the committee with comments, 
suggestions, and recommendations. 

Mr. BAKER. Mr. President, would the 
Senator yield to me for a moment? 

Mr. ROBERT C. BYRD. Yes, I yield. 

Mr. BAKER. Mr. President, as I an¬ 
nounced on the floor recently, I. too, 
have appointed an ad hoc committee to 
consider and make recommendations 
for changes to rule XXII. At that time, 
I believe I announced the appointment 
of Senator McClure, Senator Mathias 









CONGRESSIONAL RECORD — SENATE 


October 5, 1977 

and Senator Chafee. I would like to add 
to that the distinguished minority whip 
(Mr. Stevens) as an ex officio member 
of the committee. 

It is my understanding our committee 
has already begun to solicit views and 
suggestions. I would hope that as mat¬ 
ters progress a little further, in the bal¬ 
ance of time here this year, the two com¬ 
mittees might get together and compare 
notes so that when we arrive at the time 
when possible changes to rule XXII are 
to be undertaken, we could at least ex¬ 
plore the possibility of finding common 
ground. 

Mr. ROBERT C. BYRD. I thank the 
distinguished minority leader. 

I say to the distinguished minority 
leader that I have instructed the mem¬ 
bers of the ad hoc committee on my side 
of the aisle to work with the ad hoc com¬ 
mittee that was appointed by the dis¬ 
tinguished minority leader so that we 
could have broad based, bipartisan sup¬ 
port in this event. 

Mr. BAKER. I thank the majority 
leader. 

Mr. MORGAN. Will the Senator yield? 
Mr. ROBERT C. BYRD. Yes. 

Mr. MORGAN. I wonder if the distin¬ 
guished majority leader would be willing 
to ask the Parliamentarian to make a 
compilation of the rulings that were 
made during the debate this week, with 
regard to the precedents they may set 
for the future, and also a record as to 
whether or not there was precedent on 
these particular points before. 

I think there were some that will have 
far-reaching effect and I think, in all 
fairness, we in the Senate ought to know 
what it is, or what they really were, and 
what the precedent for them will be. 

Mr. ROBERT C. BYRD. Yes. I think 
that is a good suggestion. I am sure the 
Parliamentarians would do that in the 
normal course of things. But I certainly 
support the distinguished Senator from 
North Carolina in urging that the Parlia¬ 
mentarians proceed with this matter. 

Mr. MORGAN. I wonder if the distin¬ 
guished majority leader would ask the 
Parliamentarian to disseminate that to 
the Members of the Senate once he has 
made a compilation of it. 

Mr. ROBERT C. BYRD. I will not do 
that at this time. I will discuss it with 
the Parliamentarian and I, personally, 
would have no objection to it. 

But there were a good many precedents 
set during this debate. 

Mr. MORGAN. I would assume as a 
Member of the Senate I would be entitled 
to it. 

Mr. ROBERT C. BYRD. The Senator 
would. 

Mr. MORGAN. I will ask the Parlia¬ 
mentarian here on the record if he would 
make such a list and furnish it to me. 

Quite frankly, it happened so fast, I 
could not follow what was going on and 
I doubt seriously anyone else did. 

Mr. ROBERT C. BYRD. Let us put it 
this way, the Parliamentarian does this 
in the normal course of things and. of 
course, it will be available to all Senators 
at their request. 

Mr. MORGAN. Well. I am making a 
request as a Member of the Senate to 
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the Parliamentarian and I trust he will 
fulfill my request. If not, I will come back. 

Mr. ROBERT C. BYRD. That will be 
between the Senator from North Caro¬ 
lina and the Parliamentarian. 

Mr. MORGAN. If he does not—does 
the majority leader feel, as a Member of 
the Senate, I am entitled to this? 

Mr. ROBERT C. BYRD. I have not 
said otherwise. 

Mr. MORGAN. I am asking if he does 
not feel that way. 

Mr. ROBERT C. BYRD. If I did. I 
would say so. As I have indicated, the 
Parliamentarian does that in the normal 
course of things. It will be available to 
all Members, and if the Senator from 
North Carolina wants the Parliamentar¬ 
ian to provide him with those precedents, 
I am sure the Parliamentarian would 
carry out that instruction. 

Mr. MORGAN. I thank the Senator. 

Mr. ROBERT C. BYRD. I thank the 
distinguished Senator from Alabama for 
his courtesy. 


PUBLIC UTILITIES REGULATORY 
POLICY ACT OP 1977 

The Senate continued with the con¬ 
sideration of S. 2114. 

Mr. ALLEN. I ask for the yeas and 
nays on the amendment. 

The PRESIDING OFFICER (Mr. 
Inouye). Is there a sufficient second? 
There is a sufficient second. 

The yeas and nays were ordered. 

Mr. ALLEN. Mr. President, I ask for a 
division of the amendment. I have a right 
to call for that. 

The PRESIDING OFFICER. How does 
the Senator suggest that this bill be 
divided? 

Mr. ALLEN. As to each separate item. 
I would say that section 5(a) is a sepa¬ 
rate item, and (b), (h)(1) is a separate 
item, (h) (2) is a separate item, (h) (3) 
is a separate item, (h)(4) is a separate 
item. 

Mr. KENNEDY addressed the Chair. 

The PRESIDING OFFICER. The Sen¬ 
ator from Alabama has the floor. 

Mr. KENNEDY. Would the Senator 
yield for a question? 

Mr. ALLEN. Yes. 

Mr. KENNEDY. It seems to me it is 
appropriate to divide the amendment be¬ 
tween subsections (a) and (b). The dif¬ 
ferent divisions within <b) are all inter¬ 
related. 

It seems to me that would be a nat¬ 
ural point of separation, and I would 
think the Senator would be most con¬ 
cerned about these two sections. 

I would hope, in regard to (a), we 
could at least get a voice vote and then 
rollcall the (b) portion. 

I offer that purely as a suggestion. 

The PRESIDING OFFICER. The 
Chair will advise the Senator from Ala¬ 
bama. according to the Parliamentarian, 
this amendment may be divided in two 
parts, 5(a) and 5(b). 

Mr. ALLEN. I thank the Chair. 

Now. a parliamentary inquiry. 

The PRESIDING OFFICER. The Sen¬ 
ator will state it. 

Mr. ALLEN. Mr. President, the Chair 
has ruled that the amendment is ger¬ 
mane, basing its ruling on section 4, on 


page 4, which says that nothing in the 
act shall affect the applicability of the 
antitrust laws as defined by the Energy 
Policy and Conservation Act. 

The amendment does not seek to 
amend the Energy Policy and Conser¬ 
vation Act. but the Federal Power Act. 

I feel that the Parliamentarian hastily 
advised the Chair in this regard, but I 
am not seeking to overturn that parlia¬ 
mentary response. 

But I would like to make this parlia¬ 
mentary inquiry. 

The PRESIDING OFFICER. The Sen¬ 
ator will state it. 

Mr. ALLEN. The amendment having 
been divided, would not a point of order 
lie as to each portion of the amendment 
separately, since separate issues have 
been brought into play by the amend¬ 
ment, would not a point of order now lie 
to section 5(a)? 

The PRESIDING OFFICER. The 
Parliamentarian advises the Chair that 
the point of order was raised against the 
whole amendment and that divisibility 
has nothing to do with it. It just applies 
to acting on the amendment. 

Mr. ALLEN. I did not quite under¬ 
stand the Chair's ruling. 

The PRESIDING OFFICER. A new 
point of order will not lie against section 
5(a) or section 5<b> just because the 
amendment is divided into two parts for 
action. 

Mr. ALLEN. Would it not be possible 
to approve one and not approve the 
other? 

The PRESIDING OFFICER. That is 
correct. 

Mr. ALLEN. And would it not, there¬ 
fore, be possible to approve a non- 
germane portion of the amendment? 

The PRESIDING OFFICER. That is 
correct. The Senator demanded the divi¬ 
sion, and he has a right to do so. 

Mr. ALLEN. Now we have section 5<a> 
before the Senate, and the yeas and nays 
have been ordered. 

The PRESIDING OFFICER. On the 
whole amendment. 

Mr. ALLEN. But the yeas and nays 
that have been ordered would apply to 
each separate portion of the amendment 
as divided. 

The PRESIDING OFFICER. The Sen¬ 
ator is correct. 

Mr. ALLEN. Part (a*, then, would be 
amendable in one degree. 

The PRESIDING OFFICER. The Sen¬ 
ator is correct. 

Mr. ALLEN. I thank the Chair, and I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro¬ 
ceeded to call the roll. 

Mr. DURKIN. Mr. President. I ask 
unanimous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DURKIN. Mr. President, I ask 
unanimous consent, on behalf of the 
sponsor of the amendment and on behalf 
of Senator Allen, that the pending 
amendment be set aside until 3 o'clock 
this afternoon. 

The PRESIDING OFFICER. Is there 
objection? 
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Mr. KENNEDY. Reserving the right to 
object, as I understand, it will be called 
up then as the pending business. Am I 
correct? 

The PRESIDING OFFICER. Accord¬ 
ing to the unanimous-consent request, 
yes. 

Mr. ALLEN. Mr. President, reserving 
the right to object, it would come back 
in exactly the same status that we now 
leave it. Is that correct? 

The PRESIDING OFFICER. At 3 
o'clock. 

Mr. KENNEDY. I thank the Chair. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DURKIN. I thank the Senator 
from Massachusetts and the Senator 
from Alabama. 

DP AMENDMENT NO. 869 

Mr. President, I send an amendment 
to the desk. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The assistant legislative clerk read as 
follows: 

The Senator from New Hampshire (Mr. 
Ddrkin) proposes an unprlnted amendment 
numbered 869. 

Mr. DURKIN. Mr. President. I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 

On page 8. line 23. add an "s" to the end 
of the word “Report." 

On page 8, line 24. add “(a)" after “Sec. 8.” 

On page 9, line 4, strike “(a)” and Insert 
in its place thereof “ (1)". 

On page 9. line 8, strike "(b)" and Insert 
In Its place thereof "(2)". 

On page 9, line 13. strike "(c)" and Insert 
In Its place thereof "(3)". 

On page 9, line 14, after the word "Act." 
Insert the following new subsections: 

(b) The Secretary of Energy Is directed 
to study all major existing non-experimental 
utility rate reform programs In the United 
States In regard to time of day. load man¬ 
agement, seasonal, and Interruptible rates, 
and rates based on marginal costs. Six reports 
shall be made to the Congress: the first shall 
be made eight months after the enactment 
of his bill; the next five shall occur at Inter¬ 
vals of six months. 

The reports will address but not be lim¬ 
ited to the following subjects: 

(1) definition of the rates and a descrip¬ 
tion of the process by which they were de¬ 
rived: 

(2) the effectiveness of the rates Immedi¬ 
ately and over the course of a year In shift¬ 
ing lands from time periods of lower demand: 

(3) the potential for additional shifting 
of loads In time periods of over a year; 

(4) the reasonableness of the rates In re¬ 
gard to changes In the amounts of money 
paid by users; 

(5) the effect of such rates on Investor 
confidence In the utility: 

(6) the effect of such rates on utility com¬ 
pany revenues. Including "excess revenues". 
If any, and the solutions to any revenue prob¬ 
lems caused by such rates. 

(c) The Secretary of Energy In consulta¬ 
tion with the FERC Is hereby directed and 
authorized to undertake two studies, with 
the participation of the electric power indus¬ 
try and an appropriate public advisory com¬ 
mittee. to determine the most cost-effective 
methods of Increasing electric service reli¬ 
ability. 

These studies shall be comDleted within 
18 months of the passage of this act. Reports 


shall be submitted to the Congress and the 
President. 

(1) The first study shall consider the cost 
effectiveness of investments In each of the 
systems involved In providing electric serv¬ 
ice. Including but not limited to generation, 
distribution, and transmission systems, and 
supplementary, protective, or mitigating 
measures at the consumer level. 

In addition to cost-effectiveness, any other 
relevant differences (such as environmental 
differences) between the alternative systems 
shall be noted. 

The study will examine utility systems 
typical of various types of generating capac¬ 
ity and various regions of the country and 
typical of various mixes of urban, rural, resi¬ 
dential, Industrial, commercial, and other 
customers. The conclusions will state what 
measures are most cost-effective for decreas¬ 
ing the number and severity of outages for 
each of these different systems. 

In examining distribution and transmission 
systems, the study shall consider, at a mini¬ 
mum the following means of Improving reli¬ 
ability: 

Isolating faults by sectional lzlng circuits 
through fusss and manual or automatic 
switches; 

Provision of alternative distribution lines; 

Increasing and Improving maintenance of 
distribution networks; 

Investment In Improved substation equip¬ 
ment and power lines; 

Placing power lines underground: 

Dispersed generation and storage; and 

Increased standardized construction. 

In examining whether adding generating 
capacity Is more or less cost-effective than 
improving reliability In distribution, trans¬ 
mission. and other parts of an electrical 
power system, this study shall consider the 
following alternatives to new generating ca¬ 
pacity: 

New inter-tles between systems; 

Increasing capacity of existing lnter-tles; 

Energy conservation to reduce peak loads; 

Power pooling arrangements; 

Scheduling maintenance In off-peak peri¬ 
ods; 

Increasing Investment In preventive main¬ 
tenance: 

Installing more reliable equipment to re¬ 
duce component failure rates; 

Improving In emergency operating proce¬ 
dures; 

Interruptlblo loads: 

Increasing capacity factors and reliability 
of existing plants by adding increased per¬ 
sonnel, by better training, or by other means. 

Load management devices. 

The cost-effectiveness of increasing or de¬ 
creasing the loss of load probability and 
thereby increasing or decreasing the reserve 
margin of a utility shall also explicitly be 
considered. 

(2) The second study shall examine the 
cost effectiveness of Increasing reliability by 
the provision of a number of smaller, decen¬ 
tralized conventional or non-conventlonal 
units rather than large units with the same 
or greater megawatt capacity. This study 
shall make conclusions regarding the mix of 
facilities of different sizes that will most cost- 
effectively Improve reliability. This part of 
the study shall Include all relevant cost 
parameters Including the comparative costs 
of transmission and distribution lines under 
the different alternatives. Non-cost differ¬ 
ences between the alternatives, such as en¬ 
vironmental differences, shall also be noted. 

Such small units may Include but are not 
limited to medium (generally 100 to 400 
megawatts) and small (generally less than 
100 megawatts) conventional generators 
plus: 

Wind, solar thermal, and photovoltaic 
units; 

Fluidized bed combustion units; 

Hydroelectric production from existing 
dams not currently productlng electricity; 


Solid waste combustion units; 

Wind power in conjunction with storage 
facilities; and 

Fuel cells. 

Mr. KENNEDY. Mr. President, I ask 
unanimous consent that Mr. Banta and 
Mr. Sussman have the privilege of the 
floor during the consideration of this 
measure. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. THURMOND. Mr. President. I ask 
unanimous consent that Mr. Sneeley, of 
the Judiciary Committee staff, have the 
privilege of the floor during the consid¬ 
eration of and votes on this measure. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Is this the Senator’s amendment in¬ 
cluded in the unanimous consent agree¬ 
ment? 

Mr. DURKIN. No. Neither this amend¬ 
ment nor the next one I will offer is the 
amendment on which I have time re¬ 
served under the unanimous consent 
agreement. That amendment deals with 
synthetic natural gas. 

Mr. President, the amendment at the 
desk is a relatively simple one. It has 
been discussed on both sides of the aisle, 
and there is no objection, according to 
my understanding. 

The amendment simply requires the 
Secretary of Energy to report on existing 
experimental innovative rates and rate 
structures. The reports would address 
issues such as the actual rate structure, 
how it was derived, how much peak load 
was shifted, what the affects of these 
rates are on existing customers, small 
businessmen and women as well as the 
larger industrial sector. 

The reliability aspect of the amend¬ 
ment asks that a study be done to iden¬ 
tify the most cost-effective methods of 
improving reliability of electrical service. 
The amendment requires the Secretary 
to report on the existing innovative 
structures, such as off-peak load man¬ 
agement, time of day pricing, seasonal 
pricing, interruptible service, and what 
have you. 

For example, there was a movement in 
the committee and there had been legis¬ 
lation requiring that the Federal Gov¬ 
ernment would mandate some of these 
innovative procedures. Seasonal pricing, 
for example, can be very helpful in some 
areas of the country, but it could in¬ 
crease substantially the cost of agricul¬ 
tural products in other areas of the 
country because some of the irrigation 
equipment utilizes electric power as its 
energy source. 

So the committee felt that in many 
ways we were like the blind man feeling 
the elephant and not really knowing 
what we were up against in many of 
these rating questions and utility ques¬ 
tions. That is why the committee posi¬ 
tion had been that we would not inter¬ 
rupt and not abrogate State law. We 
would ask the Secretary to intercede in 
the State public utility commission pro¬ 
ceedings to raise these questions in the 
local context and force that utility com¬ 
mission to consider these innovative 
ratemaking suggestions in the context 
of the local situation. 
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The Secretary, under the committee 
bill, is empowered to go in and raise 
those questions in the State-by-State 
proceedings. 

Furthermore, if we ever are going to 
solve the energy problem, if we ever are 
going to solve the electricity problem 
and the rate problem as applied to the 
interaction with the national energy 
picture, we need more information. 

We do not have enough information, 
and we do not know what the nation¬ 
wide impact would be. 

As I say, some of these things will be 
excellent in my neck of the woods, and 
they may very well cause serious eco¬ 
nomic dislocation in other areas of the 
country. 

So, Mr. President, if there are no 
questions, and I understand my friends 
on the other side of the aisle are willing 
to accept this amendment- 

Mr. BELLMON. Mr. President, will the 
Senator yield for a question? 

Mr. DURKIN. Yes. 

Mr. BELLMON. As I understand it. 
this would require the filing of additional 
reports; is that right? 

Mr. DURKIN. This would require the 
Secretary of Energy to file the reports, 
the reports on the existing ongoing ex¬ 
periments, with respect to rate struc¬ 
tures in different parts of the country. 

This does not directly contemplate 
that the utility itself will be required to 
make reports to Congress. This requires 
the Secretary of Energy. 

The committee bill mandates, which 
is a change, that the Secretary of En¬ 
ergy appear at PUC or utility hearings 
all across the country to raise the many 
issues involved in reforming the rate 
structure. That is a periodic report con¬ 
templated there. 

This requires him specifically to report 
on the existing. We tried to get, for ex¬ 
ample, a report on the experience in 
Wisconsin and the experience in New 
York with some of the newer ratemaking 
procedures, and the Library of Congress 
was only able to give us a very, very 
sketchy one. and they had to disclaim it 
because they said they did not have the 
time or the energy source. 

Mr. BELLMON. Is it the intent of the 
these reports to move toward the in¬ 
volvement of the Federal Government 
in the ratesetting function? 

Mr. DURKIN. Absolutely not; 
absolutely not. 

Mr. BELLMON. What is the purpose of 
the report? 

Mr. DURKIN. To get more informa¬ 
tion. I will give the Senator an example. 
A lot of people think that seasonal pric¬ 
ing is the answer to conserving fan¬ 
tastic amounts of electricity. The House 
bill mandates that this be a countrywide 
solution. 

Well. I think you will find, and I am 
sure you are here and on your feet for 
that reason, that in the Southwest it is 
my understanding that an awful lot of 
irrigation equipment is run by electric¬ 
ity. The season is the growing season. If 
you were to increase the costs you might 
lower the costs of electricity in some 
other area, but the price of those agri¬ 
cultural products would be substantially 
higher when they get to that area. 

So it is really just to get some more 


information as to what can be done, if 
anything, to streamline the ratemaking 
procedure. 

You have the consumers on one side 
saying, some of the consumer groups say¬ 
ing, they want a sweeping mandate of 
Federal change. You have the utilities 
on the other side, saying, "Don't do any¬ 
thing, We are happy. We are laughing 
all the way to the bank.” 

Well, this is just to get some informa¬ 
tion to find out how much truth there 
is in the claims of both sides. But in no 
way, or I would not have introduced it, 
in no way is it intended nor does the 
implication lead to Federal intrusion. 

I think the Senator from New Mexico 
fought alongside of me in committee not 
to get the Federal Government in. There 
is an amendment coming along later to 
give the Secretary the right to appeal in 
State proceedings. I hope the Senator 
from Oklahoma will be on the floor and 
join in fighting that measure. This in 
no way gets the Federal camel into the 
tent. 

Mr. BELLMON. I am at a loss, Mr. 
President, to know what these reports 
are for. These States are presently able 
to consider the problems the Senator 
mentioned here. Why do we want the 
Federal authorities to be furnished in¬ 
formation. unless we expect the Federal 
authorities to involve themselves in rate¬ 
making processes? I am at a loss as to 
what good the reports are unless the 
Federal Government intends to do some¬ 
thing with them. 

Mr. DURKIN. One of the problems is 
the House has already done something. 
The act that is enacted has mandated 
some of these things, and it is no longer 
a question. Many of us on the Energy 
Committee, the majority by far, felt that 
that was moving too far, too fast, in an 
unknown area. In fact, many of the pub¬ 
lic utility commissions across the coun¬ 
try have worn blinders, and it has been 
a major task to drag them into the 
20th century. They refused to change 
their procedures since the days of the 
Salem witch trials, and they will not 
study anything. So I think there is a need 
for the study. They will not do the study. 

This not only provides Congress with 
the information but it also provides, p.t 
least my intent is. pressure on those State 
commissions to do the job they are sup¬ 
posed to do. But we do not—and in my 
5 years as insurance commissioner, we 
functioned best as insurance commis¬ 
sioners when the Federal Government 
was looking over our shoulders, much 
more effectively than had the Federal 
Government taken over the regulation. 
I think the situation is the same here. 

Mr. DOMENICI. Let me say to the 
Senator from Oklahoma. I think had he 
been present and observed, as the good 
Senator from New Hampshire has indi¬ 
cated. the overwhelming majority of the 
Energy Committee itself, he would find 
a great skepticism on that committee as 
to what the Federal role ought to be with 
reference to moving ahead with better 
ratemaking schemes. The committee was 
pretty unanimous that we did not want 
the Federal Government doing that. 

As we indicated earlier this morning, 
the bill as it comes to us from the House 
not only says these new schemes for rate¬ 


making are good but, in a sense, puts 
the Federal Government in a posture 
where they may preempt and mandate 
that some of them occur to the delay of 
ongoing hearings, to the delay of the 
existing financing arrangements to get 
these plants built. I think what the Sen¬ 
ator from New Hampshire is saying is 
that he has heard that some utility com¬ 
missions have studied these various ap¬ 
proaches, various parts of the Govern¬ 
ment may be studying and looking at 
parts of it, and I think his amendment 
is saying in lieu of moving ahead too 
fast, and since we have only gone a lim¬ 
ited way in this bill, we ought to ask 
that the energy office of the United States 
do these two studies, put them all in 
one place so that we will know the effec¬ 
tiveness of State commissions in this 
area. 

We may also find that some of these 
new approaches are not all that good. 
I think the Senator is simply saying that. 
The study might reveal very marginal 
ratemaking will not do any good. 

Mr. DURKIN. Or only work in one 
area of the country, and then the pres¬ 
sure will be on the utility commissions 
in those areas, be it New England, the 
Southwest, or the South, to take that 
information and use it. 

Mr. BELLMON. It seems to me the 
Senator is making my point exactly. 
From these reports it appears it Is the 
intent of the author of the amendment 
to give the Federal authorities sort of a 
gun they can point at the head of the 
local regulatory agencies and say, “You 
either do these things or we. Uncle Sam, 
will move in and take over for you.” 

I frankly am not in accord with that 
kind of operation. It seems to me the 
States have this authority, and we have 
not shown that we are much smarter 
than the States at this level. So I do not 
know why we want to involve ourselves 
in something they have been doing ever 
since the days when utilities were set up 
in this country. 

I frankly do not see why we need the 
reports unless we do something with 
them. If it is the intent to arm the Fed¬ 
eral Energy Office with a weapon to use 
against the States, then I am not for 
the report. 

Mr. DURKIN. Let me assure the Sen¬ 
ator from Oklahoma that I am wearing 
two hats here, that of the manager, and 
that of the sponsor of the amendment. 
In neither capacity do I have any inten¬ 
tion to get the Federal Government into 
the ratemaking process as far as utilities 
are concerned. But the fact is the States 
do not have the money to—a lot of the 
States, you cannot get a study that will 
take in an area. You cannot get a study 
that will take in the country. 

For example, now. one of the things 
the study called for by the Federal Power 
Commission when the lights went out in 
New York, the Federal Power Commis¬ 
sion found ConEd could have avoided 
the blackout, but no one knows which 
was the cost-effective way of avoiding 
such a blackout. 

Mr. MATHIAS. Mr. President, will the 
Senator yield for a unanimous-consent 
request? 

Mr. DURKIN. I would be happy to. 
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Mr. MATHIAS. Mr. President, I ask 
unanimous consent that Mr. Joseph di- 
Genova. of my staff, be accorded the 
privilege of the floor during the debate 
on this bill and all votes thereon. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DURKIN. Mr. President, may I 
say to my friend from Oklahoma this 
issue of whether the Federal Govern¬ 
ment is going to be involved in rates as 
far as utilities are concerned is going to 
be here in the Chamber. It is already 
on the other side and it is going to 
bounce back and forth across the court¬ 
yard for the next several years, I am 
sure. 

I, for one, do not think that a case 
has been made that the Federal Gov¬ 
ernment should get in. I do not know 
about the Senator's mail but according 
to my mail we have some of the highest 
electric rates in the country and people 
who fell for those electric heat ads pay 
more for their electric heat than they do 
for the mortgage. 

Now we are going to say that we are 
going to put on the same blinders that 
the State commissions have worn. We 
are now going to share those blinders 
with them. 

There is absolutely no intent to get the 
Federal Government into the regulation 
of utilities other than to the extent they 
are now through the Federal Power 
Commission for the wholesale power 
sales and what have you. 

But I think we have an obligation to 
find out are these things just schemes 
written by the pilot, the skywriter, or do 
these things have potential to save 
energy in Oklahoma, New Hampshire. 
New Mexico, Ohio, and what have you? 

Right now we do not know. We can¬ 
not tell our constituents whether we 
know. Are we going to vote to pull the 
curtain again and just walk around in 
blinders? 

Mr. BELLMON. I thank the Senator. 

Mr. DURKIN. I thank the Senator 
from Oklahoma. 

Mr. President. I am prepared to yield 
back the remainder of my time. As I 
say, in my second capacity I am prepared 
to accept this amendment on behalf of 
the majority. 

Mr. DOMENICI. Mr. President, in be¬ 
half of the minority we are prepared to 
accept the amendment. 

Mr. DURKIN. I thank the Senator 
from New Mexico. 

The PRESIDING OFFICER. The ques¬ 
tion is on agreeing to the amendment. 

The amendment was agreed to. 

UP AMENDMENT NO. 870 

Mr. DURKIN. Mr. President, at this 
time I call up my second unprinted 
amendment and ask for its immediate 
consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The assistant legislative clerk read as 
follows: 

The Senator from New Hampshire (Mr. 
Durkin), for himself, Mr. Morcan. and Mr. 
Nunn, proposes an unprinted amendment 
numbered 870. 

Mr. DURKIN. Mr. President. I ask 
unanimous consent that reading of the 
amendment be dispensed with. 


The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 

On page 17, line 12, Insert the following 
new section ■ 

Sec. rhe Chairman of the Federal 
Energy Regulatory Commission, In consulta¬ 
tion with the Secretary of Energy. Is directed 
to conduct a study of the legal requirements 
and admlnlstrratlon procedures Involved In 
the consideration and resolution of proposed 
wholesale electric rate Increases under the 
Federal Power Act for the purposes of (a) 
providing for expeditious handling of on the 
record hearings consistent with due process 
(b) preventing the Imposition of successive 
rate Increases before they have been deter¬ 
mined by the Commission to be Just and rea¬ 
sonable and otherwise lawful, and (c) Im¬ 
proving procedures designed to prohibit 
anticompetitive and/or unreasonable dif¬ 
ferences In wholesale and retail rates. The 
Chairman shall report to Congress within 
five (5) months from the date of enactment 
of this Act on the results of the study re¬ 
quired under this section, on the administra¬ 
tive actions taken as a result of this study, 
and on any recommendations for changes In 
existing law that will aid the purposes of 
this section. 

Mr. DURKIN. Mr. President. I think 
the Senator from Oklahoma will be very 
interested in this provision. 

It is a study, and it calls for the chair¬ 
man of the FERC to undertake the study 
to study ways to shorten the process and 
resolve all the conflicts with respect to 
pancaking. 

In the House of Representatives the 
House bill has an antipancaking provi¬ 
sion that is very arbitrary. Friends and 
foes of the pancaking situation and the 
antipancaking provisions, off the record, 
both sides will admit that they do not 
know how to solve the problem and they 
really are not sure of the extent of the 
problem. 

As one who again comes from a State 
where we have the highest electric rates 
in the country, and outside of the issue 
of the Panama Canal I think my mail 
runs greatest on the issue of electric 
rates. 

But here is where the House of Repre¬ 
sentatives has moved, and in all due 
respect to the House of Representatives, 
they have moved rather rapidly in un¬ 
charted waters. 

We looked and tried to find people who 
could help draft and help us draft an 
antipancaking amendment which would 
solve the problem and have it reducible 
to legislative language. I have to admit 
at this time we have been unable to find 
anyone with that wisdom and drafts¬ 
manship ability. 

For the record, maybe I should talk 
about pancaking and make sure that 
everyone realizes it has nothing to do 
with anything but electric rates. Pan¬ 
caking is the result of the fact that the 
Commission takes an average of 3 years 
to decide contested wholesale rate cases. 
The rates are in effect pending decision. 
Many utilities, therefore, have three or 
four wholesale rate cases pending deci¬ 
sion before the FPC at the same time, 
and then that is the situation which leads 
to the term “pancaking." The rate re¬ 
quested pancakes one on top of another, 
and the consumer is paying for them 
all because they have all gone into effect. 

On the average in each one of these 


cases the rate will be cut back substan¬ 
tially. Wholesale customers of such a 
utility are, therefore, paying more than 
they should at any one time because they 
are paying for three or four rate in¬ 
creases that will be found to a substan¬ 
tial degree as excessive, but quite rarely 
are there refunds because another rate 
request comes on top of that, and they 
always have three or four built up, three 
or four pancaked. So the refund 1s never 
returned to the municipality, the co-op, 
the public power people, or the investor- 
owned utilities. 

Everyone admits it is a problem but 
no one knows how to solve it. 

Mr. President, at this time I yield to 
my good friend from Nevada. 


VISIT TO THE SENATE BY MEMBERS 
OF THE HOUSE OF COMMONS OF 
CANADA 

Mr. CANNON. Mr. President, I call to 
the attention of my colleagues that we 
have distinguished Representatives here 
from the House of Commons in Canada, 
members of the Standing Committee on 
Management and Members’ Services, who 
are visiting Washington and conferring 
with the Rules Committee and some of 
our appropriate staffs on the operation 
of our business here. 

At this time. I ask them to stand, and 
I shall introduce them. 

We have the Honorable Robert Car¬ 
men Coates, the Honorable Gerard 
Duquet, the Honorable John Raymond 
Ellis, the Honorable Bruce Halliday, the 
Honorable Leonard Donald Hopkins, the 
Honorable Joseph Adrien Henri Lambert, 
the Honorable Marcel Joseph Aime Lam¬ 
bert. the Honorable Frank William 
Maine, and Ambassador Peter Towe. 

I Applause.] 


RECESS 

Mr. CANNON. Mr. President, I ask 
unanimous consent that the Senate 
stand in recess for 5 minutes so that 
Members might have the opportunity to 
say hello to our distinguished guests. 

There being no objection, the Senate, 
at 1:39 p.m.. recessed until 1:44 p.m., 
whereupon the Senate reassembled when 
called to order by the Presiding Officer 
• Mr. Inouye) . 


PUBLIC UTILITIES REGULATORY 
POLICY ACT OF 1977 

The Senate continued with the con¬ 
sideration of S. 2114. 

The PRESIDING OFFICER. The Sen¬ 
ator from New Hampshire is recognized. 

Mr. DOMENICI. Mr. President, will the 
Senator yield? 

Mr. DURKIN. I yield. 

Mr. DOMENICI. I ask unanimous con¬ 
sent that an amendment to be offered by 
the Senator from Delaware <Mr. Roth) 
be in order, and that he be permitted to 
have 1 hour on that amendment. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. DURKIN. Mr. President, reserving 
the right to object- 

Mr. DOMENICI. I suggest the absence 
of a quorum. 







CONGRESSIONAL RECORD — SENATE 


32413 


October 5, 1977 


Mr. DURKIN. Will the Senator with¬ 
hold that? 

The PRESIDING OFFICER. Does the 
Senator from New Mexico withdraw his 
suggestion of the absence of a quorum ? 

The clerk will call the roll. 

Mr. DURKIN. I ask unanimous consent 
that the order for the quorum call be 
rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DURKIN. I do not think we have 
any objection. 

Mr. DOMENICI. I renew my unani¬ 
mous-consent request. 

The PRESIDING OFFICER. Is there 
objection to the request of the Senator 
from New Mexico? Without objection, it 
is so ordered. 

Mr. FORD. Mr. President, does the 
Senator from New Hampshire have an 
amendment up? 

Mr. DURKIN. I have an amendment 
pending. 

Mr. FORD. I beg the Senator's pardon. 

Mr DURKIN. Mr. President, picking 
up where we left off. I think everyone 
realizes that pancaking, that has caused 
the problem, is the price-squeezing ef¬ 
fect where the wholesale customer of a 
utility pays more for electricity than does 
the retail customer. There are a lot of 
utility companies being sued because of 
the price squeeze, all tracing back to 
pancaking. 

The House just said that all decisions 
have to be made in 12 months. That 
sounds good, but some decisions cannot 
be made in 12 months. That goes to the 
heart of the problem. That is why we are 
asking for the study, so that we can act. 
hopefully, in the near future, on the basis 
of sound information, rather than 
conjecture. 

That, in effect, is the problem, and that 
is the case for the study amendment. I 
understand that my friends across the 
aisle are willing to accept it, and. as the 
committee is willing to accept it, if there 
is no further discussion. I am happy to 
yield back the remainder of my time. 

Mr. DOMENICI. Mr. President, in be¬ 
half of the minority, we will accept the 
amendment. As the distinguished Sena¬ 
tor from New Hampshire indicates, 
whether one is staunchly opposed to pan¬ 
caking. or even if one might think it has 
some place in the utility ratemaking sys¬ 
tem, the point here is that by accepting 
this amendment we are not prejudicing 
their view, nor are we saying that the 
ratemaking commissions in the United 
States, as a mandate from Congress, have 
to rid themselves of this kind of episode 
within a given period of time. 

We say we do not know enough about 
it, but this study should give us enough 
information as to what the role of the 
Federal Government should be. if any, 
and should be informative for the various 
State commissions as to the impact of 
this kind of situation. So we have no 
objection to the amendment. 

Mr. DURKIN. I thank the Senator 
from New Mexico. 

Mr. NUNN. Mr. President, I want to 
commend my distinguished colleague 
from New Hampshire for his leadership 


in bringing the very serious matter of 
what is popularly referred to as "pan¬ 
caking” to the attention of the Senate 
with his amendment. I believe that it is 
a subject which is very important to any 
overall consideration of problems facing 
public utility systems, and I congratulate 
Senator Durkin for his initiative in pro¬ 
viding the Senate with an opportunity to 
go on record regarding this problem. 

For some time now, I have been very 
disturbed with the question of electric 
power rate increases, particularly as they 
affect those consumers on fixed incomes. 
This problem has been compounded by 
the inordinately long delays by the then- 
Federal Power Commission in reaching 
final decisions on such increases that are 
filed with them. The resulting pancaking 
of rate increases must not continue. The 
Commission’s inability to reach a solu¬ 
tion to this problem continues to create 
undue burdens on both our Nation’s con¬ 
sumers and on the efficient operation of 
public utilities which must be corrected. 

In an effort to reflect my concerns. I 
cosponsored two measures in the 94th 
Congress. S. 3311 and S. 3483, which 
would have, in part, required that the 
Commission complete action on a sched¬ 
ule which seeks a rate or charge in¬ 
crease before any new schedules could 
go into effect. I also wrote to Senator 
Magnuson, as chairman of the Com¬ 
merce Committee which had jurisdic¬ 
tion over these measures, indicating 
that, while I realized that the measures 
represented only one possible approach 
to the problem, I was hopeful that the 
committee would give this problem 
their most careful study, and provide a 
legislative approach that would be both 
effective in preventing delays, and the 
most equitable for all parties concerned. 

Mr. President. I do not believe any of 
us who are familiar with the pancaking 
problem pretend that there is an easy 
solution. There are serious equities 
which must be balanced, and any re¬ 
sponse to the difficulties must be fair 
to all parties, and not give an advantage 
to either. 

However. I do not believe that, sim¬ 
ply because a problem is complex, and a 
solution is difficult, the Senate should 
avoid coming to grips with it. We can¬ 
not allow the present situation to con¬ 
tinue. 

We cannot continue to allow the situ¬ 
ation whereby wholesale suppliers col¬ 
lect funds which are subject to refund 
and. therefore, cannot be used as a basis 
for equity or debt financing. Nor can 
we continue to allow wholesale pur¬ 
chasers to continue to be involuntary 
creditors of their suppliers by having to 
pay increased rates before they have 
been lound to be “just and reasonable,” 
thereby depriving these purchasers of 
capital which they could use for other 
necessary uses. 

If we do not face up to the problem of 
pancaking, pricing situations will con¬ 
tinue to exist whereby the wholesale 
rate is higher than the suppliers’ retail 
rate, and yet both are paid for compar¬ 
able service. 

I am hopeful, therefore, that at the 
very least, we can require a careful study 


of this situation to be conducted by the 
new Department of Energy. Senator 
Durkin’s amendment would provide for 
this. The House has already attempted 
to address this problem in their energy 
bill. I think the Senate should take to 
conference a strong indication of our 
willingness to seek equitable remedies to 
a problem which has been with us for 
quite some time, which is causing hard¬ 
ships for the consumers of our Nation, 
and which must be solved. 

The PRESIDING OFFICER. The 
question is on agreeing to the amend¬ 
ment. 

The amendment was agreed to. 

UP AMENDMENT NO. 871 

(Purpose: End-user gas. purchase and 
transmission) 

Mr. FORD. Mr. President. I call up 
my unprinted amendment at the desk. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The assistant legislative clerk read as 
follows: 

The Senator from Kentucky (Mr. Ford) 
proposes an unprlnted amendment num¬ 
bered 871. 

Mr. FORD. Mr. President. I ask unani¬ 
mous consent that further reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 

Insert the following new section at the 
appropriate place: 

"Sec. . (a) The Commission's present 
policies encouraging the transportation of 
natural gas owned by an ultimate consumer 
shall continue in fuU force and effect sub¬ 
ject to terms and conditions the Commission 
deems appropriate to further these policies: 
Provided, however. That where the Commis¬ 
sion approves the transportation of gas from 
reserves owned by an ultimate consumer, 
such transportation may be for a period of 
not less than the life of the reserves, or 
shorter period as provided by contract be¬ 
tween the consumer and the transporter. 

(b) Notwithstanding any other provision 
of law. nothing shall be deemed to preclude 
the sale and transportation of natural gas 
purchased by an end-user at a price In excess 
of any price established by law where It is 
established to the satisfaction of the Com¬ 
mission that— 

(1) approval of the transaction Is consist¬ 
ent with the public convenience and neces¬ 
sity; and 

(2) such gas will be consumed by the pur¬ 
chaser solely for high-priority needs as de¬ 
fined by the Commission.". 

Mr. FORD. Mr. President. I shall not 
take very long. I believe this amendment 
is cleared on both sides. It is called an 
end-user amendment. 

Simply stated, what it does is give an 
industry an opportunity to buy natural 
gas under contract with the transmission 
line, have it transported to his distri¬ 
bution system, and then it will go to that 
end-user, provided, however, that other 
higher priorities do not need it. for ex¬ 
ample. home heating. If it is needed in 
that area, then the end-user will let it 
go into the system; otherwise it goes to 
him. 

Last winter in my State, many of the 
industries, at least one in particular, 
were able to salvage some 20.000 jobs for 
people who were not put out of work. So 
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this is not only a usable concept, but it 
has been put to work for the benefit of 
people in various areas. 

This is an extension of section 533 of 
the present law. It extends only that sec¬ 
tion, not the rest. I believe it is an im¬ 
portant amendment, not only for the in¬ 
dustry but for the workingman. 

I have found support on both sides of 
the question from management and from 
labor. 

I would be very hopeful that the floor 
managers of the bill would accept the 
amendment and we can have it agreed to 
by a voice vote. 

The PRESIDING OFFICER. The Sen¬ 
ator from New Mexico. 

Mr. DOMENICI. Mr. President, I would 
say to the distinguished Senator from 
Kentucky from the standpoint of this 
Senator, I have no objection. If the Sen¬ 
ator does not mind, I will ask for a brief 
quorum call to consult with a few of the 
members of the committee on my side. 

As I understand it, this merely indi¬ 
cates that the existing Federal Power 
Commission order, which I am told is 
commonly known as Order 533, basically 
has allowed this situation under its pres¬ 
ent powers and jurisdiction. What the 
Senator is saying is that since we are in 
the process of going through changes in 
the natural gas law, the Senator is 
merely reiterating that that is encour¬ 
aged, and the Senator is saying that it 
was good and it should continue good and 
beneficial under any policy we adopt. 

Mr. FORD. That is correct. The Sen¬ 
ator has said it much better than I can. 
I appreciate his stating it. 

Mr. DOMENICI. Having said that, Mr. 
President, I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro¬ 
ceeded to call the roll. 

Mr. DURKIN. Mr. President. I ask 
unanimous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOMENICI. Mr. President, I have 
conferred with the committee members 
on my side and have been informed that 
this amendment is acceptable. We have 
no objection to it. 

Mr. JOHNSTON. Mr. President, on 
behalf of the committee we accept this 
amendment. We think it is a proper 
amendment to get natural gas where it 
is needed with no harm to the consumer. 
Therefore, we accept it with congratula¬ 
tions to the great Senator from Ken¬ 
tucky. 

Mr. FORD. I yield back the remainder 
of my time, Mr. President. 

The PRESIDING OFFICER. The ques¬ 
tion is on agreeing to the amendment of 
the Senator from Kentucky. 

The amendment was agreed to. 

Mr. FORD. Mr. President, I move to 
reconsider the vote by which the amend¬ 
ment was agreed to. 

Mr. DOMENICI. I move to lay that 
motion on the table, Mr. President. 

The motion to lay on the table was 
agreed to. 

Mr. DURKIN. Is it in order for me to 
call up my amendment now? 


Mr. JOHNSTON. I would say it would 
be in order. 

AMENDMENT NO. 872 

(Purpose: Eliminate discrimination In allo¬ 
cation of SNG feedstocks: make facilities 
that manufacture and transmit SNG sub¬ 
ject to Jurisdiction of F.E.R.C.. with cer¬ 
tain grandfathering and exemption) 

Mr. DURKIN. Mr. President, I send 
an amendment to the desk and ask for 
its immediate consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The second assistant legislative clerk 
read as follows: 

The Senator from New Hampshire (Mr. 
Durkin ) proposes an unprlnted amendment 
numbered 872. 

Mr. DURKIN. Mr. President. I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 

At the end of the bill, Insert the following: 
Sec. 16. Section 4 of the Emergency Petro¬ 
leum Allocation Act of 1973 Is amended by 
adding at the end thereof the following: 

“(f) In exercising the allocation authority 
granted under this section, the President 
shall provide at least as favorable treatment 
with respect to the allocation of feedstocks 
for the manufacture of pipeline-quality gas 
as that provided any other non-Federal user. 
The term "pipeline-quality gas" shall mean 
gas the principal Ingredient of which Is 
methane antf which Is Interchangeable and 
compatible with natural gas. 

SEC. 17. Section 1(b) of the Natural Gas 
Act Is amended by adding a new paragraph 
to read as follows: 

"(3) (A) Except as provided In subpara¬ 
graphs (B) and (E). the provisions of this 
Act shall apply to— 

"(1) any facility owned or operated. In 
whole or In part, by a natural-gas company 
or an affiliate thereof for the manufacture of 
pipeline-quality gas for the purposes of 
transportation In Interstate commerce or sale 
In Interstate commerce for resale for ulti¬ 
mate public consumption. 

"(11) the transportation In Interstate 
commerce or sale In Interstate commerce for 
resale for ultimate public consumption of 
pipeline-quality gas. and 

"(111) any natural-gas company, companies 
or their affiliates engaged In such manu¬ 
facture, transportation, or sale. 

"(B) The provisions of this Act shall not 
apply to the mining, production, transporta¬ 
tion, sale, delivery, or any other activity re¬ 
lated to the furnishing of hydrocarbon-con¬ 
taining material (other than natural gas) 
to a natural-gas company or Its affiliate for 
the manufacture of such pipeline-quality 
gas. 

“(C)(1) If before the date of the enact¬ 
ment of this paragraph, any natural-gas 
company or Its affiliate was engaged In the 
manufacture, transportation, or sale for re¬ 
sale, In Interstate commerce, of pipeline- 
quality gas from hydrocarbon-containing 
material, the Commission shall Issue a certif¬ 
icate for such manufacture, trasportatlon. 
or sale for resale, in Interstate commerce, of 
such pipeline-quality gas without requiring 
further proof that the public convenience 
and necessity will be served by such manu¬ 
facture. and without further proceedings 
pursuant to this Act or any other provision 
of law. 

"(11) If. before the date of enactment of 
this paragraph, a certificate of public con¬ 
venience and necessity has been Issued by 
the commission authorizing the transporta¬ 
tion In interstate commerce of pipeline- 
quality gas manufactured from hydrocarbon- 


containing material or the sale In Interstate 
commerce for resale for ultimate consump¬ 
tion of such pipeline-quality gas, the Com¬ 
mission shall Issue a certificate for such 
transportation or sale for resale without re¬ 
quiring further proof that the public con¬ 
venience and necessity will be served by such 
transportation or sale for resale and without 
further proceedings pursuant to this Act or 
any provision of law. 

"(Ill) Application for such a certificate 
shall be made to the Commission by such 
natural-gas company or Its affiliate within 90 
days after such date of enactment. Pending 
the determination of any such application, 
the continuance of such manufacture, trans¬ 
portation. or sale for resale, shall be lawful. 

"(D) For purposes of this paragraph the 
term ’pipeline-quality gas - shall mean a mix¬ 
ture of hydrocarbons in a gaseous state (1) 
the principal Ingredient of which Is methane 
and (11) that Is Interchangeable and compat¬ 
ible with natural gas as determined, by rule, 
by the Commission. 

"(E) The provisions of this paragraph shall 
not apply to any local distribution company, 
or to any facility owned or operated by any 
local distribution company, or to any trans¬ 
portation in Interstate commerce or sale for 
resale In Interstate commerce of pipeline- 
quality gas unmlxed. or any mixture of pipe¬ 
line-quality gas and natural gas. by any 
local distribution company, unless such local 
distribution company transports in Inter¬ 
state commerce or sells for resale In Inter¬ 
state commerce more than 10 billion cubic 
feet of pipeline quality gas during any calen¬ 
dar year. For purposes of this paragraph the 
term 'local distribution company’ means any 
person: (1) primarily engaged In the local 
distribution of natural gas at retail, and (2) 
regulated or operated as a public utility by 
a state or local government.”. 

Mr. DOMENICI. Will the Senator fur¬ 
ther identify this amendment? Are there 
any additional copies? 

The PRESIDING OFFICER. The 
Chair will advise the Senator that copies 
are being made at the present time. 

Mr. DOMENICI. I wonder if the Sena¬ 
tor would agree to let the clerk read it at 
this point while the copies are being pre¬ 
pared. 

Mr. DURKIN. It is rather long. I would 
be glad to explain it while we are waiting 
for copies. 

Mr. DOMENICI. I have now received a 
copy. I thank the Senator. 

Mr. DURKIN. I apologize for not hav¬ 
ing copies. 

The PRESIDING OFFICER. The Sen¬ 
ator from New Hampshire. 

Mr. DURKIN. Mr. President, this is 
the amendment that I asked to be in¬ 
cluded in the consent agreement. This is 
two amendments that originally were 
contemplated for the natural gas bill. 
Due to the parliamentary snag, they 
never got out of the starting gate. 

There are just two problems. 

Mr. President, the purpose of this 
amendment is to extend the jurisdiction 
of the Federal Energy Regulatory Com¬ 
mission to synthetic gas plants and facili¬ 
ties to assure that the construction and 
operation of such facilities meet a public 
convenience and necessity test. 

Such amendment is necessary to create 
a climate in which such projects are un¬ 
dertaken in the magnitude needed to 
help alleviate the natural gas shortage 
and to assure that, when undertaken, 
they are carried to successful conclusion 
in a manner most conducive to the pub¬ 
lic interest. Coal gasification is one of the 
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principal means of supplementing the 
supply. These plants are very costly to 
build and operate. Without the protec¬ 
tion afforded by a certificate of public 
convenience and necessity authorizing 
their construction and operation, it is 
doubtful L projects will be undertaken 
to the extent needed by the energy 
shortfall. 

In adopting a national energy plan, 
synthetic gas is an important ingredient 
which cannot and must not be over¬ 
looked. 

Mr. JOHNSTON. Will the Senator 
yield? 

Mr. DURKIN. Yes. 

Mr. JOHNSTON. Is the purpose of this 
amendment to grant to the manufac¬ 
turers of synthetic natural gas the same 
kind of allocation that the Federal Nat¬ 
ural Gas Act has? 

Mr. DURKIN. That was amendment 
1282. That is part of this amendment. 
That is the first part. The second part is 
the grandfathering provision which will 
cover the gas plant at Freetown, Mass. 

Mr. JOHNSTON. Grandfathering 
what? 

Mr. DURKIN. It grandfathers that 
Algonquin plant. All of the others in 
operation were grandfathered. 

Mr. JOHNSTON. Grandfathered for 
what purpose? 

Mr. DURKIN. Exempting them from 
the Federal Power Commission certifi¬ 
cating process. There are plants that 
furnish vital gas supplies in New 
England. The others were grandfathered. 
As I understand the situation—I am not 
sure how it came to pass—the others 
were grandfathered and this one was 
left out. 

Mr. JOHNSTON. I wonder if the Sen- 
tor would agree to temporarily withhold 
the amendment until we can find out 
about this Algonquin plant problem. We 
were familiar with the SNG part of this 
amendment but not the Algonquin part 
Mr. DURKIN. I would be glad to set 
it aside for a half hour. 

Mr. JOHNSTON. Well, until we have 
a chance to work it out, if it takes longer 
than that. 

The PRESIDING OFFICER (Mr. 
Clark). Without objection, the amend¬ 
ment is temporarily laid aside. 

Mr. DOMENICI. Mr. President, we 
have not agreed on a time certain. How 
long will it be set aside? 

Mr. JOHNSTON. Just temporarily. 

Mr. DOMENICI. I will say to the Sen¬ 
ator from New Hampshire we may need 
a half hour or so to check it out. Before 
it is called up, I would appreciate it if 
the Senator would check with us. That 
might save some time. 

Mr. JOHNSTON. Mr. President, if 
there are no amendments to be called 
up at this time, I suggest the absence of 
a quorum. 

The PRESIDING OFFICER. On whose 
time? 

Mr. JOHNSTON. To be equally 
divided. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will call the roll. 

The second assistant legislative clerk 
proceeded to call the roll. 


Mr. DURKIN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DURKIN. Mr. President. I will 
repeat briefly what this amendment does. 

Two amendments were lingering 
around after the ox got out of the ditch 
yesterday, and by unanimous consent 
they are part of this unanimous-consent 
agreement. 

They do two things: No. 1. in the event 
that the House language brings the SNG 
plants under jurisdiction—there are only 
13 currently operating, to my knowl¬ 
edge—they would not have to go back 
through the very cumbersome and 
expensive FPRC certificating process. 
These plants are vital to the gas sup¬ 
plies of New England and eastern States, 
and we cannot risk the loss or the possi¬ 
ble loss of their gas because they are 
caught up in a recertification provision. 
They have been functioning. There is no 
question about that. If the language of 
the House is adopted, it just eliminates 
the possibility that these very valuable 
plants would have to devote considerable 
time, money, and energy to getting re¬ 
certified. 

Mr. President. I ask for the yeas and 
nays. 

The PRESIDING OFFICER. Is there 
objection to ordering the yeas and nays? 

Without objection, it is so ordered. 

Is there a sufficient second ? There is a 
sufficient second. 

The yeas and nays were ordered. 

Mr. DURKIN. Mr. President, the sec¬ 
ond part of this amendment is to extend 
the jurisdiction of the Federal Energy- 
Regulatory Commission to synthetic gas 
plants and facilities, to assure that the 
construction and operation of such facil¬ 
ities meet a public convenience and 
necessity test. 

This works two ways. It protects the 
public, to make sure that adequate con¬ 
sideration is being given. It also makes it 
easier and cheaper in the long run to 
construct these very vital and necessary 
plants. 

The third part of the amendment 
solves a problem that is designed to mod¬ 
ify existing FEA policy during the allo¬ 
cation of feedstocks used in the produc¬ 
tion of synthetic natural gas. The pres¬ 
ent policy of the FEA discriminates 
against SNG production. FEA regula¬ 
tions presently limit existing plants 
to 1972-73 level in usage, whereas non- 
SNG uses of naphtha receive allocations 
of 100 percent of current requirements, 
without any regulatory hassle. 

The third aspect of the amendment 
rectifies the imbalance created by the 
FEA and just gives the SNG equal 
chance, equal opportunity, to get feed¬ 
stocks. 

Again, this has a regional impact, and 
that is one of the reasons why I am in¬ 
terested in it. 

As the President alluded in his April 20 
statement, the SNG plays a vital role in 
this country, but especially in the North¬ 
east. We would not have made it through 
the winter last year if we had some of the 
problems faced by the people in Ohio 
and in the Midwest, had it not been for 


SNG and the SNG plants. So this 
amendment solves those problems. It 
eliminates the need to go back through 
the recertification process for the exist¬ 
ing plants. It brings the new plants un¬ 
der the Federal Energy Commission cer¬ 
tificating process. Third, it gives the 
plants an equal shot at the feedstocks. 

Mr. HATFIELD. Mr. President. I com¬ 
mend the Senator for bringing this mat¬ 
ter to our attention. I believe we have 
had consideration of this matter during 
the long period of natural gas deregula¬ 
tion discussion, and I do not really feel 
that it belongs on this bill at this time. 

In no way do I denigrate the impor¬ 
tance of the amendment by indicating 
that I think we would have to oppose 
the amendment at this time. 

Mr. JOHNSTON. Mr. President, the 
issues brought forth in this amendment 
by the distinguished Senator from New 
Hampshire are very important, and I 
think that after a hearing, we may well 
go along with these changes. But these 
are very fundamental changes. 

Under the present law, plants making 
synthetic natural gas are not regulated 
by the Federal Power Commission for 
price in the sale of their natural gas. Un¬ 
der this amendment, as I understand it, 
these plants that would manufacture this 
synthetic natural gas would be subject 
to such price control. That means that 
in the building of these plants, the cost 
would have to be figured into the rate 
base and the rates determined in ac¬ 
cordance with cost-based figures. 

This, in fact, may be a very good thing. 
We may decide after hearings that that 
is what we want to do. But the one thing 
we do know is that it would have a very 
dramatic effect upon whether or not syn¬ 
thetic natural gas plants are going to be 
built. That simply is not a question that 
this Senator or the committee is pre¬ 
pared to rule on in a definitive way at 
this time. 

It is, as I say, a very far-reaching 
amendment affecting synthetic natural 
gas and, for that reason, we would hope 
the distinguished Senator would be will¬ 
ing to defer this matter until the first 
of the year when we can have hearings 
on this and. at that time, hopefully, 
report it out. But at this time, with 
respect to that part of the amendment, 
we would have to oppose it. 

Now. with respect to the Algonquin 
plant, the committee. I think, is in some¬ 
what of a state of lack of information 
with respect to the Algonquin plant. The 
Algonquin plant, as I understand it. 
makes synthetic natural gas from naph¬ 
tha. and under this amendment they 
would be deregulated and would not be 
subject to Federal Power Commission 
control. 

Mr. DURKIN. Mr. President, will the 
Senator yield? 

Mr. JOHNSTON. Yes. 

Mr. DURKIN. I know the Senator 
from Kentucky is vitally interested in it 
as well as I. and we can both count, and 
with the combined opposition on both 
sides of the aisle I think we would have 
to be very persuasive in 15 minutes, and 
this probably is most likely to go down 
the drain. 















32416 


CONGRESSIONAL RECORD — SENATE 


October 5, 1977 


I think that would be unfortunate 
because it might keep it down the drain 
for a longer period than would be the 
case if X could get assurances—and I 
think I speak for the Senator from Ken¬ 
tucky—that we could get a hearing on 
these very, very vital issues involved 
here, the three issues, because I am con¬ 
cerned about the equal allocation of 
feedstocks, as well as the grandfathering 
of the existing plants, and licensing of 
the new SNG plants. 

I look at it from a safety point of 
view, and what-have-you, and if I can 
be assured that we will get full hearings 
and early hearings, early in January, I 
think my cosponsor from Kentucky has 
no objection, and we would withdraw 
this amendment at this time because 
of the assurance of early hearings in 
January. 

Mr. JOHNSTON. I can assure the Sen¬ 
ator that at our first opportunity—I 
cannot assure him January, but I would 
say, and undoubtedly not later than 
February—we could have full and com¬ 
plete hearings from the standpoint of 
the chairman of the subcommittee. I am 
not opposed to this amendment. We sim¬ 
ply do not know enough about it. I think 
we would have those full hearings at 
our first opportunity after the first of 
the year, and we would be inclined fully 
and sympathetically to consider it at 
that time. 

Mr. FORD. Mr. President, if I may, I 
agree with the Senator from New Hamp¬ 
shire that if we get early hearings, I am 
willing to join him in withdrawing this 
amendment. 

I think a vote on this, when there will 
be more Senators to look at it and have 
an opportunity to know what it means, 
and think about it a little bit, even if it 
goes down the drain—and there are very 
few people listening here, and Senators 
walk in the back door and find out who 
is for it and who is against it—synthetic 
natural gas is important to New Eng¬ 
land. and the grandfather clause you 
have is important to your area, and I 
think you ought to fight for the best in¬ 
terests of the people in your area, and 
I think you are doing right. 

But we are realists and we understand 
it. Both sides of the committee are op¬ 
posed to us, and the numbers will be 
tough for us to get. 

So, on the basis that we will get an 
early hearing, hopefully in January but 
no later than February, we will have the 
opportunity to bring this back. I see the 
chairman of the committee is here now, 
and I am hopeful he will concur in this 
request that the Senator from New 
Hampshire and I would agree to, and if 
it is agreed to we will withdraw this 
amendment. 

Mr. DURKIN. Mr. President, will the 
Senator yield? 

Mr. FORD. I am through. 

Mr. DURKIN. The chairman of the 
full committee has just assured me that 
we would get early hearings. 

Mr. FORD. On that basis, Mr. Presi¬ 
dent, I will join with the Senator from 
New Hampshire in withdrawing the 
amendment. 

Mr. DURKIN. Mr. President, so far 


as the withdrawal process is concerned, I 
ask that the record reflect that Sena¬ 
tor Ford Is a cosponsor, as well as Senator 
McIntyre from New Hampshire. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. FORD. Mr. President, I ask unani¬ 
mous consent that an additional amend¬ 
ment by Mr. Durkin be allowed to be 
substituted for this amendment, as per 
the original unanimous-consent agree¬ 
ment on this bill. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none, and it 
is so ordered. 

Mr. JOHNSTON. Mr. President, earlier 
in today’s consideration, the distinguish¬ 
ed Senator from Massachusetts (Mr. 
Kennedy) offered an amendment relat¬ 
ing to antitrust examination of new non¬ 
nuclear plants. At that time I had stated 
on behalf of the Democratic side of the 
committee that we were inclined to ac¬ 
cept the amendment and take it to con¬ 
ference. 

I did that even though we had sent 
out word informally that the committee 
did not feel inclined to accept any 
amendments that were nongermane to 
the bill, and that extended Federal con¬ 
trol over State matters. 

Since I made that statement on behalf 
of the committee, a great deal of opposi¬ 
tion has come to my attention, and I 
have, therefore, sent word to the dis¬ 
tinguished Senator from Massachusetts 
that we would have to object to this 
amendment. 

As I understand it, it is scheduled to 
come up at 3 o’clock. I will tell that to 
the distinguished Senator from Mass¬ 
achusetts as soon as he comes on the 
floor. But I wanted to say it at this point 
to give other Senators who may be on 
the floor notice of that fact. 

Mr. HATFIELD. Mr. President, will the 
Senator yield? 

Mr. JOHNSTON. Yes, I will yield. 

Mr. HATFIELD. As the Senator knows, 
during the markup session I raised some 
questions concerning section 11 on page 
12 of the bill which purports to estab¬ 
lish a National Regulatory Research In¬ 
stitute. 

What I would like the Senator to 
clarify for my understanding is what 
happened thereafter since I had a con¬ 
flict of committee sessions. 

At the time that I raised questions in¬ 
volving this National Regulatory Re¬ 
search Institute it was indicated by the 
committee record that this would be 
withheld until information that I had 
requested was provided. 

I have not received such information 
subsequent to that action by the full 
committee, and I read in the committee 
report the language that is supposed to 
clarify this section and. frankly, I only 
find it more confusing because I would 
draw the Senator's attention to page 17 
of the report language when it says: 

This section establishes an institute in¬ 
tended to provide economic and technical 
research to state regulatory authorities on 
utility regulatory policy Issues. It is the com¬ 
mittee's understanding that the National 
Regulatory Research Institute was estab¬ 
lished by the National Association of Reg¬ 
ulatory Utility Commissioners (NARUC). 


The Institute is to be a nonprofit unit of 
the Ohio State University under the direc¬ 
tion of a Board composed of members chosen 
from NARUC. the university and the general 
public. The Institute is to carry out research 
and related activities directed to the needs 
of State regulatory commissioners, to assist 
the state commissioners with developing In¬ 
novative solutions to State regulatory prob¬ 
lems. and to address regulatory Issues of na¬ 
tional concern. 

Is the Institute in existence and, if so, 
what is its generic heritage? If it is to 
be established by this act then what is 
the report language as it indicates the 
fact that it was already established by 
the National Association of Regulatory 
Utility Commissioners? 

I am frankly confused as to exactly 
the status of this particular institute, 
and I also object strenuously to appro¬ 
priating $2 million to provide 80 percent 
of its costs, which means it would have 
a budget of some $2.5 million, when we 
know little about its structure or about 
its existence or about its responsibilities. 

Could the Senator comment on these 
questions? 

Mr. JOHNSTON. Yes. First of all, I 
would like to say that this was heard in 
full committee or at least it was con¬ 
sidered in full committee. But, neverthe¬ 
less, as the chairman of the subcommittee 
I was not aware of the Senator's concern. 
Perhaps I should have been, and per¬ 
haps it was even said at a time when I 
was present. But if it was I was not aware 
of the Senator's concern. If I should have 
been more observant, I apologize to the 
Senator. I was not at that time aware 
of it. 

As I recall from memory, after the 
markup it was stated that this institute 
is in existence; that it is in existence at 
Ohio State University, and it is sup¬ 
ported by the National Association of 
Regulatory Utility Commissioners. 

Since that time we have found that 
the National Regulatory Research In¬ 
stitute is in existence only to the extent 
that it has bylaws that have been ef¬ 
fected, but no ongoing structure; that it 
has no staff, and the director has yet 
to be selected. 

It, as I say, does have bylaws that pro¬ 
vide for a director, its relationship to the 
university, the powers of the board, the 
membership of the board, the chairman 
of the board and secretary, meetings of 
the board, nominating committee, quor¬ 
um. manner of acting, amendments, and 
that Ohio State University and NARUC 
will make contributions. But it is not in 
existence in the sense that it does not 
have a staff and does not have a director. 

Mr. HATFIELD. Is the Senator aware 
that 6 weeks ago in the Wall Street Jour¬ 
nal there was an advertisement, asking 
and recruiting for a director for this In¬ 
stitute? My question then is who is gov¬ 
erning thj institute now and who is hir¬ 
ing. or who is recruiting a director? 
What is the governing body that is in 
existence? 

Mr. JOHNSTON. The governing body 
is the National Regulatory Research In¬ 
stitute. established by the National As¬ 
sociation of Regulatory Utility Com¬ 
missioners. 

Mr. HATFIELD. What is that body? 
Is that a board of regents, trustees, or 
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board of directors? Who appoints them 
because in this bill it indicates the In¬ 
stitute shall be governed by. and then 
it says who shall appoint? So this again 
leads to my question as to what are we 
really appropriating or authorizing here 
when we know so little about it. 

Mr. JOHNSTON. I can tell the Sen¬ 
ator from the bylaws how it is made up. 
First of all. the Institute is a unit of 
the university under the office of the 
provost. It shall have a director, who 
shall be a member of the university’s 
faculty, and shall be responsible for 
managing the operations of the Institute. 

The board is to advise the director on 
the policies and research programs to 
be carried out by the Institute and shall 
report to the Institute from time to time. 
There are three classes of members on 
the board with equal rights. There shall 
be university association and public 
classes of members with five members in 
each class. 

Mr. HATFIELD. Is that board now- 
chosen? Is that board now in existence? 

Mr. JOHNSTON. I am advised that it 
is not in existence. 

Mr. HATFIELD. Then who is recruit¬ 
ing the director? 

Mr. JOHNSTON. I understand they 
have an ad hoc committee presumably 
made up of National Association of Reg¬ 
ulatory Utility Commissioners, and a 
temporary director who is Dr. Donald 
V. Flower, dean of the Ohio State Uni¬ 
versity College of Engineering. 

Mr. HATFIELD. Mr. President, again 
I wish at some appropriate time when 
the author of this section. Senator 
Metzenbaum. I believe, is present- 

Mr. JACKSON. He is on his way here. 

Mr. HATFIELD (continuing). To 
have a chance to respond, but I would 
frankly like to have this section removed 
from the bill. 

I speak from a little bit of experience 
when I say that establishing an institute 
that is to be an adjunct to a university 
with a separate board of governors and 
have funding from the Federal Govern¬ 
ment raises some very profound prob¬ 
lems and questions. We can take and 
give examples from Stanford Univer¬ 
sity's Food Institute and SRI. the Stan¬ 
ford Research Institute, the Hoover In¬ 
stitution of War, Revolution, and Peace. 
All of these are at one university, and I 
can cite other universities as well. 

Until w-e have a clearly established 
definitive body it is premature for this 
Congress to authorize expenditures of 
public funds which in effect is really 
launching an institute rather than mak¬ 
ing a judgment on the validity and the 
capacity of that institute to perform a 
service because it is not other than on 
paper at this time. We have many Fed¬ 
eral agencies that can perform all kinds 
of economic services for and render 
technological advice to various regula¬ 
tory agencies, without buying this sort 
of nebulous concept before it has really 
been established and buying the head¬ 
aches that go with it. The first thing 
that is going to happen is we are go¬ 
ing to get in all kinds of regulations 
from HEW as it relates through the uni¬ 
versity administration, and we are going 
to have conflicts there that we are going 


to have to resolve because of these Fed¬ 
eral funds. 

I just feel very strongly that we should 
remove it, and I must say that if we do 
not see fit to remove it. I will have to 
put the Senate on notice that I will cer¬ 
tainly fight, as a member of the Appro¬ 
priations Subcommittee, at least funding 
it until we can get this kind of clarifica¬ 
tion of exactly what this institute is all 
about. I may be an enthusiastic supporter 
of the institute and public funding of 
it once it is established and clearly iden¬ 
tified. But, right now, with this kind of 
rather vague proposal that we are really 
going into major support, with up to 80 
percent of the funding—let us say it is 
80 percent—$2.5 million can buy an aw¬ 
ful lot of economists, and I am not sure 
that we want to buy that many or $2.5 
million can certainly get an awful lot 
of technical people into some kind of 
a roundtable discussion. It seems to me 
we are moving much too quickly to sup¬ 
port something that is yet to be really 
defined and established. 

Mr. JOHNSTON. I must say to the 
Senator I was under the impression that 
it was further along in its creation than 
I am now advised. But I think it would 
be appropriate for the distinguished 
Senator from Ohio (Mr. Metzenbaum) 
to reply to the Senator. 

Mr. HATFIELD. I agree, and I will 
withhold any motion until he arrives on 
the floor. 

Mr. JOHNSTON. I thank the Senator. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. JOHNSTON. Is there another 
amendment to be called up? 

UP AMENDMENT NO. 813 

(Purpose: Expansion of cogeneration 
analysis) 

Mr. HART. Mr. President. I send to 
the desk, on behalf of myself and Mr. 
Sasser, an unprinted amendment and 
ask for its immediate consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 

The Senator from Colorado (Mr. Hart), 
for himself and Mr. Sasser proposes an un¬ 
printed amendment numbered 873. 

Mr. HART. Mr. President, I ask unani¬ 
mous consent that reading of the amend¬ 
ment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 

On page 15. between lines 21 and 22, Insert 
the following: 

WASTE HEAT ENERGY RECOVERY POLICY ANALYSIS 

Sec. 14. (a) The Secretary Is authorized 
and directed to conduct, in consultation with 
the Environmental Protection Agency, the 
Federal Trade Commission, and other appro¬ 
priate agencies, a full and complete analysis 
of the economic, social, environmental, and 
technological feasibility and consequences of 
Implementing, on a nationwide scale, various 
waste heat energy recovery and use tech¬ 
niques. The policy analysis shall Include the 
development and application of industry-by- 
Industry surveys of existing and projected 
patterns of steam- or heat-energy genera¬ 
tion. according to steam pressure, size of In¬ 
stallation, load curve characteristics and 
other appropriate criteria, to ascertain the 
national potential for recovering and using 


waste heat energy and for the development 
of Industrial and utility site cogeneration 
systems. At or before the expiration of each 
six-month period following the date of the 
enactment of this Act. the Secretary shall 
submit to the Congress and to the President 
an Interim report on the status of the policy 
analysis provided for by this section. A final 
report. In three parts, shall be prepared and 
submitted as hereinafter specified. 

(b) Part 1. Feasibility and Conse¬ 
quences.— At or before the expiration of the 
twelve-month period following the enact¬ 
ment of this Act. the Secretary shall submit 
to the Congress and to the president part 1 
of the policy analysis final report. The scope 
of part 1 shall be the potential benefits and 
Impact of a national policy promoting the 
recovery of waste heat energy and the de¬ 
velopment of Industrial and utility site co¬ 
generation systems. Part 1 of the final report 
shall Include a thorough examination and 
assessment of at least the following subjects: 

(1) the net potential energy, capital, and 
consumer savings realizable from maximum 
development of waste heat recovery systems 
and industrial and utility site cogenerators: 

(2) the effects of Industrial site electric 
power generation on the United States elec¬ 
trical network; 

(3) the reliability and defense security of 
multi-source versus larger single-source sys¬ 
tems; 

(4) and and all air. water, solid waste, or 
other possible environmental problems as¬ 
sociated with waste heat recovery systems 
and Industrial and utility site cogenerators 
and with various coal-burning technologies 
such as fluidized bed combustors; 

(5) the effect of existing public policies. 
Including subsidies and economic Incentives 
and disincentives, on efforts to recover and 
use waste heat energy; and 

(6) waste heat energy conservation and 
recovery practices and policies In foreign 
countries. 

(c) Part 2. Competition in the Electric 
Utility Industry.— At or before the expira¬ 
tion of the eighteen-month period following 
the enactment of this Act. the Secretary shall 
submit to the Congress and to the Presi¬ 
dent part 2 of the policy analysis final re¬ 
port. Prepared In consultation with the Bu¬ 
reau of Competition of the Federal Trade 
Commission, part 2 shall analyze the Inter¬ 
relationship between Increased competition 
In the electric utility Industry and the ob¬ 
jective of promoting the recovery of waste 
heat energy and the development of Indus¬ 
trial and utility site cogeneration systems. 
Part 2 of the final report shall Include a 
thorough examination and assessment of at 
least the following subjects: 

(1) appropriate ownership arrangements 
for equipment, transmission lines, and en¬ 
ergy required or created by application of co¬ 
generation and other waste heat recovery 
techniques; 

(2) the feasibility and consequences, from 
a regulatory, economic, and technological 
standpoint, of separate ownership and op¬ 
eration of facilities for generating, trans¬ 
mitting, and distributing electric energy, 
and means to promote such separate own¬ 
ership and operation; 

(3) the effect on competition, and on the 
ability to compete, of tax and other public 
policies relating to the sale of electric en¬ 
ergy; 

(4) means to reduce legal and regulatory 
restrictions on entry into the business of 
generating, transmitting, and distributing 
electric energy: 

(5) means to promote greater use of wheel¬ 
ing and sales of electric energy for resale; 
and 

(6) the feasibility and consequences of 

separate ownership and operation of facili¬ 
ties for electric energy and for natural gas 
distribution. 
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(d) Part 3. Proposals for Governmental 
Action.— At or before the expiration of the 
twenty-four month period following the 
enactment of this Act. the Secretary shall 
submit to the Congress and to the President 
part 3 of the policy analysis final report. 
Part 3 shall Identify the legal, regulatory, 
economic, and social factors impeding the 
rapid development and Implementation of 
Industrial and utility site cogeneration sys¬ 
tems and other waste heat energy recovery 
techniques. In addition, part 3 shall contain 
specific proposals for governmental action 
designed to reduce or eliminate existing Im¬ 
pediments to such rapid development, and 
shall Include a thorough examination and 
assessment of at least the following sub¬ 
jects: 

(1) Jurisdiction. —Identification of the 
governmental authority or authorities most 
properly charged with regulating the devel¬ 
opment and operation of Industrial site and 
utility site cogeneration and other waste 
heat recovery systems and related transmis¬ 
sion, distribution, and other facilities. In¬ 
cluding specifically— 

(A) the determination of rates or guide¬ 
lines for rates for sales of electric power from 
Industrial site cogenerators and other waste 
heat recovery systems to utilities and for 
sales of electric power from utilities to such 
cogenerators and systems; and 

(B) the establishment of a forum and pro¬ 
cedure for the fair and efficient resolution 
of disputes between generators, transmitters, 
and distributors of Industrially generated 
electric power; 

(2) Reculatory measures. —Identification 
of such regulatory action as may be appro¬ 
priate to promote Increased waste heat energy 
recovery and use, including: 

(A) requiring that electric utility trans¬ 
mission facilities be deemed common car¬ 
riers. with wheeling services available to all 
producers of electric power at a published 
tariff rate; 

(B) reducing standby demand charges to 
Industry In consideration of Industrial as¬ 
sumption of a portion of the burden of pro¬ 
viding electric power; 

(C) granting Industrial generation of elec¬ 
tric power for sale to the utility system a 
priority use status In any national allocation 
of fuels; 

(D) requiring Industrial site cogenerators 
to provide auxiliary electric power genera¬ 
tion capacity for use during industrial 
plant shutdown periods; 

(E) assessing peakload pricing as a pol¬ 
icy tool for encouraging waste heat recovery 
and use; 

(P) evaluating the effect of proposed rate 
structure changes such as tlme-of-day pric¬ 
ing, life-line costing, marginal pricing, and 
constant Industry and residential rates on 
extensive development of waste heat con¬ 
servation and recovery practices; and 

(3) Incentives and Disincentives.— Iden¬ 
tification of measures calculated to encour¬ 
age private action leading to Increased waste 
heat energy recovery and use. Including— 

(A) amendments, addition or exemptions 
to or from those provisions of the Federal 
Power Act. Public Utility Holding Company 
Act, related Federal legislation, and State 
and local public utility regulations having 
the greatest effect on waste heat conserva¬ 
tion, recovery, and use techniques; 

(B) employing waste heat charges as a 
waste heat conservation, recovery, and use 
strategy; 

(C) various tax Incentives and disincen¬ 
tives such as an Increased Investment tax 
credit and accelerated depreciation for 
properties and equipment dedicated to 
waste heat energy conservation and recov¬ 
ery uses, and Increased taxes on enterprises 
wasting excessive quantities of heat energy; 

(D) regulatory disallowance, In deter¬ 
mining Just and reasonable rates, of capital 


costs for the construction of additional elec¬ 
tric utility generating capacity where In¬ 
dustrially generated electric power Is avail¬ 
able; and 

(E) fuel taxes on enterprises requiring 
significant quantities of steam or heat en¬ 
ergy that do not adopt measures to con¬ 
serve, recover, and use that energy. 

ANNUAL REPORT 

Sec. 15. Beginning one year following sub¬ 
mission of part 3 of the policy analysis final 
report and continuing at annual Intervals 
thereafter, the Secretary shall report to the 
Congress and to the President on the prog¬ 
ress made toward definition and Implemen¬ 
tation of an effective national policy pro¬ 
moting waste heat energy recovery and de¬ 
velopment of Industrial and utility site 
cogeneration systems. The Secretary's an¬ 
nual reports shall Include at least the fol¬ 
lowing subjects: 

(a) current forecasts of technological, eco¬ 
nomic, social, and environmental factors 
bearing upon effective Implementation of the 
national policy; 

(b) perceived trends and changed circum¬ 
stances anticipated to affect the national 
policy; 

(c) effectiveness of policy measures thus 
far adopted; and 

(d) proposed additions or modifications to 
the national policy as then constituted. 

ADDITIONAL PERSONNEL 

Sec. 16. The Secretary and the Director of 
the Bureau of Competition of the Federal 
Trade Commission are each authorized, with¬ 
out regard to the provisions of title 5, United 
States Code, governing appointments In the 
competitive services, and without regard to 
the provisions of chapter 51 and subchapter 
III of chapter 53, title 5, United States Code, 
relating to classification and General Sched¬ 
ule pay rates, to appoint and fix the compen¬ 
sation of such additional personnel as may 
be necessary to enable the Secretary and Di¬ 
rector to carry out their functions under this 
Act. 

AUTHORIZATION OF APPROPRIATIONS 

Sec. 17. There are authorized to be appro¬ 
priated a sum not to exceed $3,000,000 dur¬ 
ing each of the fiscal years 1978, 1979, and 
1980 to carry out the provisions of sections 
14. 15. and 16 of this Act. 

RESEARCH, DEVELOPMENT. DEMONSTRATION AND 
TECHNOLOGY TRANSFER PROGRAM 

Sec. 18. (a) The Administrator of the En¬ 
ergy Research and Development Administra¬ 
tion shall Initiate and carry out a research, 
development, demonstration, and technology 
transfer program for the purpose of (1) Im¬ 
proving the efficiency and performance of In¬ 
dustrial and utility site cogeneration and 
other waste heat recovery systems and (2) 
providing Industrial and utility site cogener¬ 
ators and other such systems a capability to 
use effectively coal or fuels other than nat¬ 
ural gas or petroleum as the primary energy 
source. Such a program shall be formulated 
and carried out to effect a smooth transition 
from petroleum and natural gas to coal, and 
to a lesser degree, synthetic fuels derived 
from coal and oil shale, or alternate fuels 
derived from nonopetroleum sources, espe¬ 
cially solar energy. Technology development 
shall focus on Improving the cost effective¬ 
ness, performance, and efficiency of prime 
movers and ancillary equipment of the scale 
required for cogeneration and other waste 
heat recovery systems. Ancillary equipment 
development shall emphasize heat recovery 
components with a view to improving exist¬ 
ing powerplants and providing the necessary 
technology base for optimizer heat recovery 
systems In new powerplants. To facilitate 
eventual replacement of present generation 
cogeneration and other waste heat recovery 
system prime movers that normally require 
distillate or natural gas as fuel, emphasis 
shall be placed on prime mover technology 


that will permit durable operation on lower 
grade heavy petroleum fuels with an ulti¬ 
mate capability for conversion to synthetic 
or alternate fuels when they are commercial¬ 
ly available. 

(b) Prime mover alternatives shall also be 
developed to permit future commercializa¬ 
tion of more optimized cogeneration and 
other waste heat recovery systems. These 
shall Include options such as external com¬ 
bustion engines capable of efficient oper¬ 
ations with fluidized beds of all scales and 
other methods for environmentally accept¬ 
able coal utilization, fuel cells capable of op¬ 
eration with coal or gasified coal, and topping 
cycles that can extend the upper temperature 
operating limit and substantially Increase 
the efficiency of cogeneration and other waste 
heat recovery systems while retaining the 
capability for virtually complete fuel source 
flexibility. 

(c) The Administrator of the Energy Re¬ 
search and Development Administration shall 
take such action as may be necessary to as¬ 
sure that a reasonable proportion of the 
demonstration programs under this title are 
sited In electricity deficient areas of the 
United States. 

AUTHORIZATION OF APPROPRIATIONS 

Sec. 19. There are authorized to be appro¬ 
priated a sum not to exceed $5,000,000 during 
fiscal year 1979 to carry out the provisions of 
section 18 of this Act. 

On page 15. line 23. strike out "Sec. 14." 
and Insert In lieu thereof "Sec. 21.". 

On page 16. line 19. strike out "Sec. 15." 
and Insert In lieu thereof “Sec. 22.”. 

On page 17, line 11. strike out "14" and In¬ 
sert In lieu thereof "21". 

Mr. HART. Mr. President. I offer this 
amendment to devise a comprehensive 
congressional approach to waste heat 
recovery. 

Waste heat recovery quite obviously 
refers to recovering heat that we now 
waste for reuse for a number of purposes. 

Heat is energy—a fact still taught in 
grammar school. If you merely use fuel 
once, you really only squeeze out about 
a third of its energy—the other two- 
thirds of that fuel is simply wasted. 
Right now, we are dissipating mass 
quantities of useful thermal energy into 
our skies, rivers, and streams. 

Two-thirds of all the energy used by 
manufacturing firms and electric utili¬ 
ties—the equivalent of over 8 million 
barrels of oil a day—is unnecessarily 
thrown off as waste heat. Those two types 
of industries alone waste as much energy 
as we import—needlessly. 

All over the world, people are recover¬ 
ing and reusing their energy waste to 
produce needed thermal, mechanical, 
and electrical power. Well over half of 
Denmark’s home and other heating needs 
will be met by utility site cogenerators in 
1985. Besides making electricity, these 
Danish utilities use their waste steam to 
heat people’s houses—houses that can be 
cooled in the summer from the same, 
otherwise wasted, energy resource. 

In this country, industrial firms wasted 
enough heat energy last year to meet 80 
percent of all our electricity needs. But 
unlike Sweden. West Germany, and other 
countries, which produced over 20 per¬ 
cent of all their electrical needs from 
waste heat, less than a pitiful 4 percent 
of our electric power was cogenerated. 

Cogeneration sounds technical, but the 
concept is very simnle. About a fifth of 
our total energy budget is used by indus¬ 
try to make steam for manufacturing 
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products like paper, glass, chemicals, 
textiles, and petroleum. Again, two-thirds 
of this energy is wasted. But cogenerat¬ 
ing industries use their waste steam to 
also generate electricity—at less than 
half the usual cost. 

The amendment X offer now sets this 
country on a rational course for a better 
future in this regard. 

First, a comprehensive series of policy 
analyses are required, with Federal Trade 
Commission and Environmental Protec¬ 
tion Agency participation. The goal of 
these analyses is to propose within 2 
years a range of alternative courses of 
action for establishing a national waste 
heat recovery policy. 

Industrial cogeneration is only a part 
of any real effort to recover waste heat. 
My amendment provides for an analysis 
of not only cogeneration, but aho district 
heating, energy cascading, and the con¬ 
cept of total energy systems. District 
heating lets us use otherwise wasted 
steam to heat homes and even farmland 
so that fields can be productive year- 
round. Total energy systems combine 
presently separate industrial processes 
in order to squeeze out the total energy 
value from fuel. 

Second, an oversight mechanism is 
created within the Department of 
Energy. My amendment would direct the 
Secretary to make annual reports to Con¬ 
gress on the progress of the waste heat 
recovery policy, including proposals to 
improve it. 

Third, my amendment gives specific 
statutory authority for the successor 
agency to the Energy Research and De¬ 
velopment Administration to commence 
an intensive research, development, dem¬ 
onstration. and technology transfer 
program. Tha first year authorization for 
the program is $5 million—this figure is 
five one-hundredths of 1 percent of the 
annual savings from cogeneration alone 
in a decade. 

This amendment has the full support 
of industry and environmental groups. 
It has the support of the National Rural 
Electric Cooperative Association. It is 
supported by the Governor of Tennessee, 
the scientific community, and even some 
State regulatory commission members 
nationwide. 

This amendment does nothing con¬ 
troversial. It studies waste heat recov¬ 
ery—not just industrial electricity gen¬ 
eration. It provides answers for us, and 
will give us a range of options from 
which to choose for enacting a national 
waste heat recovery policy. And it pro¬ 
vides for an automatic oversight mech¬ 
anism to make sure that what we in¬ 
tend to have happen does, indeed, hap¬ 
pen. 

To speed up the development and ap¬ 
plication of improved ways to use waste 
heat, the amendment provides for an 
extremely modest R. & D. program. 

Mr. President. I hope the Committee 
will see its way clear to support this very 
straightforward amendment. One which 
will help pave the way for a very sound 
national policy in the very near future 
to help recapture some of this country’s 
needlessly wasted energy. 

I ask unanimous consent to have 
printed in the Record a statement set- 
CXXIII-2040— Part 25 


ting forth further facts in support of 
the amendment. 

There being no objection, the state¬ 
ment was ordered to be printed in the 
Record, as follows: 

Statement 

Cogeneration doubles the usefulness of 
fuel. A study for the Federal Energy Admin¬ 
istration concludes that we can save 1.86 
million barrels of oil-equivalent every day 
by 1985 If only 3 Industries—paper, chemi¬ 
cals and petroleum—cogenerate. At *15 a 
barrel, that equals a savings of nearly $28 
million dollars every day. or over 810 billion 
every year! And this 810 billion a year sav¬ 
ings Is In reduced fuel costs alone. 

Cogeneration could cut the environmental 
damage of our present, wasteful practices 
substantially. 

Cogeneration could alleviate the need for 
some additional nuclear powerplants. If only 
half of all the new Industrial steam-rais¬ 
ers coming on-line In the next ten years also 
cogenerate electricity, the Library of Con¬ 
gress states that enough power would be 
produced to replace the need for between 
10 and 14 giant new nuclear powerplants. 
Experts at Princeton University write that 
cogeneration can reduce ERDA's estimate for 
needed nuclear power capacity In the year 
2000 by exactly one-half. 

The cogeneration saves our capital re¬ 
sources A study by Dow Chemical Company 
states that cogeneration can cut the need for 
new capital Investments to make electricity 
by about 85 billion every year In the next 
decade. 

Cogeneration can save consumers money. 
The same Dow Chemical study concludes 
that cogeneration can save household con¬ 
sumers as much as *3.6 billion every year In 
reduced utility bills. 

Why are they cogenerating In Sweden. 
Denmark and every other Industrialized 
country except the United States? 

Fifteen years ago. 15 percent of our elec¬ 
tricity was cogenerated. Today we are down 
to about 4 percent. 

The reasons for this reduction fall Into 4 
categories: 

First, there are technological barriers. 
Coal-burning cogenerators can produce only 
a quarter of the electric power that oil- or 
natural gas burners can make. 

There are promising solutions to this prob¬ 
lem. however. 

Fluidized bed combustors have operated 
successfully In Europe, and even In this 
country. These combustors can burn coal or 
any other organic material for fuel, virtually 
pollution free. Connect a fluidized bed to a 
cogeneration system, and you match the elec¬ 
trical production of an oil-burner. 

Is there any widespread effort to apply the 
fluidized bed concept to waste heat recov¬ 
ery? No. not In this country. 

The artificially low price of energy means 
that It Is not profitable for industry to de¬ 
velop waste heat recovery systems. It will be 
profitable In a f.-w years, but can we afford 
to wait at a cost of $10 billion a year? 

It Is In the public Interest to develop more 
and better ways to recover and re-use our 
waste heat energy resources—totaling over 
8 million barrels a day. Clearly, the Federal 
government has a duty to help push fluidized 
beds and other promising waste heat recov¬ 
ery technologies to the marketplace. But 
there exists no statutory authority for such 
a development effort. 

My amendment provides long-needed stat¬ 
utory authority, and authorizes a modest 
sum to begin an Intensive waste heat recovery 
RAD effort—85 million in fiscal year 1979. If 
we devoted as much money to And ways to 
recover and re-use waste heat as we will 
save in the future from cogeneration alone, 
the technological barriers to waste heat re¬ 
covery would be eliminated In short order. 


Second, there are economic barriers to co¬ 
generation. Until we And a way to reflect the 
real benefits of conservation on corporate 
balance sheets, we cannot realistically expect 
Industries or utilities to conserve. 

The bcs. way to resolve the economic bar¬ 
rier? We do not know, precisely. President 
Carter and I support granting an additional 
10 percent Investment tax credit for pur¬ 
chases of waste heat recovery equipment. My 
amendment to the energy tax bill would have 
the credit automatically expire at the end of 
3 years. By that time. Congress will have ab¬ 
sorbed the range of solutions that the study 
required by this amendment will have 
proposed. 

Third, there are regulatory barriers to co¬ 
generation. Industries are prohibited from 
cogenerating In some places. Federal laws are 
ambiguous about cogeneration, and some 
provisions of the Federal Power Act and the 
Public Utility Holding Company Act are too 
burdensome for small power producers to 
cope with. The bill, as reported by the Com¬ 
mittee. addresses this problem by authoriz¬ 
ing the Secretary of Energy to exempt co- 
generators from those two Acts. 

Fourth, and the most difficult obstacle to 
overcome, are Institutional barriers. 

The fact is that private utility companies 
have historically REFUSED to permit cogen¬ 
eration In their service areas. Lower electric¬ 
ity and capital costs mean less gross profits. 

The study required by my amendment will 
give us a broad range of choices from which 
to select for addressing the Institutional bar¬ 
riers to cogeneration and other ways to re¬ 
cover and re-use waste heat 

But at a potential future cost of J10 billion 
a year, we cannot afford to delay addressing 
this critical issue. This can be best accom¬ 
plished. on an Interim basis, by a moderate 
amendment I support to the energy bill now 
pending in the Finance Committee. 

COCENERATION 

Mr. SASSER. Mr. President, I would 
like to express my strongest possible sup¬ 
port for the approach to cogeneration 
advanced by my colleague from Colorado 
(Mr. Hart). The reasons for adopting 
these amendments are compelling, and 
I would like to commend the Senator 
for his fine amendment. 

First, let us consider carefully and 
judiciously how crucial the actions of the 
Federal Government are in promoting 
a greater degree of waste hsat recovery 
and onsite generation of electricity. We 
should examine the issue from its broad¬ 
est possible perspective. 

A few statistics should make abun¬ 
dantly clear the centrali'y of waste heat 
recovery strategy to our national energy 
policy. 

First, the production of steam for gen¬ 
erating electricity and for use in indus¬ 
trial processes accounts for a staggering 
proportion of our national energy budget. 
Fifty percent of our Nation's energy con¬ 
sumption results from just these two 
energy intensive activities. 

Second, due to the second law of 
thermodynamics, only one-third of the 
steam which industry creates is ever used 
for the purpose for which it is created. 
Two-thirds of this steam is literally 
wasted. The amount of this daily waste 
is about equal to the energy value of the 
foreign oil our Nation imports each day. 
Mr. President, on this day alone we are 
discharging into rivers and into the sky 
the thermal equivalent of 8 million bar¬ 
rels of oil. 

Third, a moment ago I mentioned that 
utility and industrial generation of proc- 
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ess steam use roughly half the Nation’s 
energy. This figure becomes even more 
startling when we consider that our 
country consumes about one-third of the 
world’s energy. So the approach we de¬ 
cide to take to waste heat recovery today 
will have a significant influence upon 
global efforts to cope with energy supply 
depletion. 

Fourth, the area of energy consump¬ 
tion to which these waste heat utiliza¬ 
tion amendments address themselves is 
fully 15 percent of the energy consumed 
by this entire planet, Mr. President. 

The basic waste heat recovery con¬ 
cept is fairly well understood, but, we 
must take positive actions if industry is 
to tap this energy resource. 

I would like to emphasize how some of 
the waste which takes place is in ERDA’s 
own backyard. In Oak Ridge, Tenn., 
there is a gaseous diffusion plant which 
enriches uranium for subsequent sale to 
electrical utilities with nuclear power- 
plants. That gaseous diffusion plant uses 
fully 10 percent of the energy which our 
Tennessee Valley Authority generates. 
This one plant, one of four large energy 
wasters which ERDA runs, wastes the 
thermal equivalent of 1,400 megawatts 
an hour. The Senate recently debated, 
at length, the Clinch River breeder re¬ 
actor when this committee brought the 
ERDA fiscal year 1978 nuclear authoriza¬ 
tion to the floor. The subject of that 
debate is a proposed nuclear plant 
which would generate, at full capacity, 
only one-quarter of the energy potential 
which is wasted by this one gaseous dif¬ 
fusion plant. 

President Carter has called for re¬ 
covery of the waste heat from this plant 
and from others at Portsmouth, Ohio; 
Paducah, Ky.; and Savannah River, S.C. 
I know that the people of Tennessee 
would like to see this energy reclaimed 
and used in industry, in agriculture, in 
fishponds, and in heating homes in the 
area of the plant. 

A recent study by the Oak Ridge 
Chamber of Commerce showed the job- 
creation potential of recovering this 
waste heat. Using only 5 percent of this 
waste heat in such uses would produce 
900 jobs in an area which needs to di¬ 
versify its economic base. Even more 
jobs would be created if we could get full 
use of this waste heat potential. 

But unless an appropriate emohasis is 
placed upon the development of the 
technology to make use of this uranium 
enrichment plant—waste heat—which 
comes out in the form of hot water in 
the range of 140° to 160° Fahrenheit, the 
heat will not be fully recovered for sev¬ 
eral more years. 

I am sure the Members of the Senate 
realize the need for a strong research, 
develoDment and technology transfer ef¬ 
fort in the areas of waste heat recovery 
and cogeneration. This amendment be¬ 
gins the job. 

Mr. President. I have discussed this 
bill from several perspectives—from 
world and national energy consump¬ 
tion. from the perspective of technology 
research, and from the interests of my 
State of Tennessee. 

I would like to end on one final theme 
which also merits the attention of the 
Senate. We all know conversion to coal 


has a number of undesirable impacts 
about which we are only beginning to 
learn. There is widespread concern over 
increasing the level of carbon dioxide in 
the world, increasing pollution particu¬ 
lates, and possibly setting in motion a 
greenhouse effect which could raise 
global temperatures. 

President Carter has asked for at least 
$1.5 million just to study the greenhouse 
effect. And other climatological research 
efforts are being steiped u^. 

My point in raising these concerns is 
this—to the extent that we recover 
waste heat energy and use it for produc¬ 
tive purposes, we are reducing the 
amount of fossil fuel energy we shall 
have to bum. Coal combustion has far 
greater environmental effects than the 
combination of either natural gas or oil. 

We should seek to maximize the 
amount of energy we produce whenever 
we use coal to fire a boiler or produce 
steam to turn a turbine. When we co¬ 
generate electricity or otherwise utilize 
waste heat, we are preventing some very 
serious environmental effects. Cogen¬ 
erated power causes only half as much 
pollution and uses half the energy as the 
most efficient central station power- 
plants. 

Enacting these amendments would be 
a preliminary and prudent step toward 
full recovery of our waste heat energy. 
I would remind the Senate of the Presi¬ 
dent’s words: 

Our energy problems and our environ¬ 
mental problems have the same causes— 
wasteful use of resources. 

Conservation helps us to solve both prob¬ 
lems at once. 

I can think of no more succinct ex¬ 
planation of why these thoughtfully 
constructed amendments merit adoption. 

Mr. JOHNSTON. Mr. President, we 
very much commend the distinguished 
Senator from Colorado for his leadership, 
not only in the area of cogeneration but 
in other forms of energy conservation, 
solar as well as any number of other 
initiatives in which he has taken the 
leadership in the Senate. 

Cogeneration, as he states, is a very 
promising sort of energy conservation, 
to catch that waste heat which is ordi¬ 
narily lost under present industrial and 
electric generating practices. 

However, Mr. President, we must op¬ 
pose this amendment. We do so, not 
because of opposition to cogeneration; 
quite the contrary. This amendment 
could, by calling for a 2-year study, ac¬ 
tually delay, in some respects, the imple¬ 
mentation of total cogeneration, because 
it could be used as an excuse to delay in 
the meantime. 

I must say that the principal objection, 
however, is with the proliferation of Fed¬ 
eral dollars. This study would involve 
some $14 million in all: $3 million for 
each of 3 fiscal years. 1978, 1979, and 
1980, to carry out the study, together 
with $5 million for an ERDA program for 
research, development, and demonstra¬ 
tion and technology transferring. 

Mr. President, ERDA is already direct¬ 
ed, under S. 2114. to recommend guide¬ 
lines on cogeneration to State regulatory 
authorities. Implicit in that requirement 
is the necessity for the Department of 


Energy to study the problems associated 
with cogeneration. 

In a word, the committee simply op¬ 
poses given carte blanche authority to 
hiring and fixing compensation for more 
employees in the Department of Energy 
and FPC. I guess you would say our bot¬ 
tom line is too many employees and too 
many dollars; and while we support co¬ 
generation, we believe this is too much 
at this time. 

Mr. HART. First of all, Mr. President, 
I am not sure what it is that the Sena¬ 
tor from Louisiana, the distinguished 
floor manager, contemplates would hap¬ 
pen in the field of cogeneration in that 
2-year study period. 

Second, I point out that the study is 
divided into three parts, the first of 
which is to be completed in 12 months, 
the second in 18 months, and the third 
in 24 months. So it is spaced over a 2- 
year period. 

The first part of that study would pro¬ 
vide the kind of analysis that is neces¬ 
sary to indicate the major steps in de¬ 
termining the long-range policy direc¬ 
tions that must eventually be taken. The 
study would provide a necessary infor¬ 
mation base to implement waste heat re¬ 
covery programs nationwide, and would 
better insure that these programs will 
yield net energy and consumer savings. 
We can wish for this to happen and 
dream about it. But unless we take these 
rational and logical steps to provide us 
with the analysis that we need to legis¬ 
late further, it is wishful thinking to be¬ 
lieve that such an important energy con¬ 
servation alternative will evolve by itself 
in the best possible way for the country. 
A 2-year study will not, logically, prevent 
us from enacting an interim program of 
incentives to encourage cogeneration. Of 
course, these incentives must be appro¬ 
priate to the knowledge and understand¬ 
ing of the issue that we do possess. 

This very modest legislative proposal 
shall improve our understanding of the 
major policy issues raised by waste heat 
recovery so that Congress can enact leg¬ 
islation which will get this country into 
the 20th century. It will also allow us 
to catch up with our other industrialized 
friends and allies. 

Mr. JOHNSTON. Well, it is the posi¬ 
tion of the committee that the Depart¬ 
ment of Energy, which is required to 
recommend guidelines to the State regu¬ 
latory authorities, will already do the 
necessary research. 

Testimony before us, however, indi¬ 
cates that the main problem with co¬ 
generation is not that we do not under¬ 
stand the techniques and the technology, 
but the reason why it has not been used 
in the past has been, for the most part, 
simply economic: Fuel was so cheap that 
you did not have to worry about locating 
facilities together so as to capture the 
wasted heat or wasted energy. As the 
price of fuel has gone up. that has be¬ 
come necessary not only from the stand¬ 
point of conservation but from the 
standpoint of economics. 

So testimony before us has indicated 
that, yes. they might well need some tax 
incentives, and this Senator will prob¬ 
ably be very kindly disposed toward those 
tax incentives; and if we had more of a 
problem with technology and more of a 
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problem with research, I might say an 
expenditure of $14 million for additional 
studies and additional employees might 
well be warranted. But since DOE is 
already required to recommend the 
guidelines and will have to do the nec¬ 
essary research and data commensurate 
with making those guidelines, the basic 
purpose of the Senator’s amendment is 
already accomplished under the existing 
bill, without having the money and the 
employees and incurring the cost. 

Mr. HART. First, I would merely point 
out to the Senator from Louisiana, that 
there is nothing in this amendment 
which requires hiring any additional em¬ 
ployees. Many of these tasks can be con¬ 
tracted out to separate and private en¬ 
tities if the secretary desires. The argu¬ 
ment concerning massive new employees 
is not really true. 

Second, I believe the testimony before 
the Senator’s committee also indicated 
the substantial regulatory, institutional, 
and even technological barriers to re¬ 
covering and reusing our hidden waste 
heat energy resources. 

UP AMENDMENT NO. 868 

The PRESIDING OFFICER. The hour 
of 3 p.m., having arrived, the amendment 
of the Senator from Colorado is tem¬ 
porarily set aside, and the Senate will 
resume consideration of the amendment 
of the Senator from Massachusetts (Mr. 
Kennedy) unprinted amendment 868. 
The yeas and nays have been ordered on 
division 1. 

UP AMENDMENT NO. 874 

Mr. ALLEN. Mr. President. I send an 
amendment to the Kennedy amendment 
to the desk and ask for its immediate 
consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 

The Senator from Alabama (Mr. Allen) 
proposes an unprinted amendment num¬ 
bered 874 to part 1 of the Kennedy unprlnted 
amendment numbered 868. 

At the end of Part 1 of the amendment 
add the following: "Any such order or any 
such rejection of such a filing shall be ap¬ 
pealable by any such utility to the Federal 
District Court wherein the principal place 
of business of such utility Is located and such 
order or such rejection shall not become 
effective until there has been a final adjudi¬ 
cation of the Issue In the Courts." 

The PRESIDING OFFICER. The Sen¬ 
ator from Alabama. 

Mr. ALLEN. Mr. President, how much 
time is allotted to the Senator from 
Alabama? 

The PRESIDING OFFICER. There are 
30 minutes, and the Senator from Ala¬ 
bama has 15 minutes. 

Mr. ALLEN. I thank the Chair. I send 
copies of my amendment to the desk. Mr. 
President. I might say the Kennedy 
amendment is not printed either. I be¬ 
lieve few Senators have seen a copy of 
the Kennedy amendment. It injects 
something into the bill which is new, that 
is, in my judgment, nongermane. 

It seeks to amend the Federal Power 
Act, which I believe is not referred to in 
the bill. It depends for germaneness, ac¬ 
cording to the Parliamentarian, on sec¬ 
tion 4 of the bill appearing on page 4, 
wherein it is provided: 


Sec. 4. Nothing In this Act shall affect the 
applicability of the antitrust laws (as de¬ 
fined In section 3(9) of the Energy Policy 
and Conservation Act (42 U.S.C. 6202)) to 
utilities. 

So this amendment to the Federal 
Power Act really is not germane to the 
bill. 

Of course, we are under a time agree¬ 
ment of. I believe, 1 hour for each amend¬ 
ment. I am appea'ing the Chair’s ruling 
on the germaneness of the amendment. 

Inasmuch as the amendment offered 
by the distinguished Senator from Mas¬ 
sachusetts (Mr. Kennedy) is not printed, 
and I rather imagine there are few 
copies of the amendment—as a matter 
of fact, someone of the staff said a mo¬ 
ment ago he thought I had one of the 
few copies of the amendment available— 
I thought it might be well to read at 
least a portion of the amendment. 

The amendment is in two parts. At the 
request of the Senator from Alabama the 
amendment has been divided. What we 
are considering is only part I of the 
amendment. That is, section 5(a). It 
provides: 

General authority of the Commission— 

Section 205 of the Federal Power Act Is 
amended by adding at the end thereof the 
following: 

(k) Whenever the Commission determines 
on Its own Initiative or upon complaint— 

I have a later amendment to add when 
this one has been voted upon, and either 
agreed to or rejected, to knock out the 
words “on its own initiative.” I do not 
believe the Commission ought to be going 
around all over the country nosing into 
various aspects of the handling of the 
business of companies engaged in this 
business, but to leave it to a complaint. 
If anyone should complain to the Com¬ 
mission, they could have a hearing, but 
it should not be on the Commission's 
own initiative. I think that is just carry¬ 
ing it a little too far to do that. 

I was not knowledgeable to this 
amendment being offered so I am some¬ 
what at a loss to understand such a far- 
reaching amendment of this sort. We will 
get to the far-reaching part of the 
amendment when we get to division 2, I 
might say. Well, that is a far-reaching 
amendment which I will explain at a 
proper time. 

I am advised that this amendment, 
and if I am incorrect in this assumption. 

I am sure the distinguished Senator from 
Massachusetts iMr. Kennedy) will cor¬ 
rect me as to the facts—I do not serve on 
the Energy Committee but I have been 
informed. I hope correctly—was not con • 
sidered by the committee. 

To offer a far-reaching amendment 
here on the floor where Senators are not 
advised as to its content—I just wonder 
how many Senators here have seen this 
amendment. For the edification of the 
Senator from Alabama. I wish all Sen¬ 
ators who have studied this amendment 
would raise their hand, just for the in¬ 
formation of the Senator from Alabama. 

I wonder how many Senators have read 
this amendment. 

I hope for the information of the Sen¬ 
ator from Alabama, all Senators who 
have read this amendment would kindly 
raise their hand. 


Mr. CULVER assumed the chair. 

Mr. JOHNSTON. Will the Senator 
from Alabama yield? 

Mr. ALLE N. No, I want to ask a ques¬ 
tion, first. I am just asking how many 
Senators have read this amendment. I 
see the Senator from Massachusetts 
reading something there. Maybe he is 
reading the amendment at this time. 

Mr. LONG. Will the Senator yield for 
a question at that point? 

Mr. JOHNSTON. Yes. 

Mr. LONG. Is it not correct that a 
similar provision is already in law with 
regard to existing nuclear plants? Is it 
not true that in some cases this amend¬ 
ment about antitrust has led to delays 
as long as 3 years, in one case, in the 
construction of a plant in Louisiana, as 
well as increasing the cost by somewhere 
around $200 million? 

Mr ALLEN. I understand that is cor¬ 
rect. I did not have knowledge of the 
particular instance. I do have knowledge 
of something that happened in my own 
State where there was a long delay at 
a cost to the ratepayers of Alabama of 
some $10 million. 

Something that is going to have such 
far-reaching effects, to be offered here 
on the floor of the Senate, without even 
being printed—when I asked for a show 
of hands of Senators who had bothered 
to read this amendment, had access to 
the amendment and read it. not one sin¬ 
gle Senator raised his hand. 

Mr. LONG. Will the Senator yield for 
a further question? 

Mr. ALLEN. Yes. 

Mr. LONG. Is the Senator aware of 
the fact that an amendment similar or 
parallel to this one, relating to non¬ 
nuclear generating plants, was consid¬ 
ered in greater depth in the House and 
rejected by a margin of 100 votes? 

Mr. ALLEN. Yes, sir, it was defeated 
on the floor. My distinguished colleague 
from Alabama, Representative Flowers, 
led the fight, and it was soundly defeated 
on the floor. 

I believe this amendment needs a little 
more consideration in committee. I think 
it might be well to initiate a move of this 
sort in committee. I am hopeful that we 
shall have the opportunity to have com¬ 
mittee consideration of this important 
matter. 

What section 2 does I shall get to later, 
if we ever get to it. but I fear we shall 
never get to section 2. That would apply 
to making fossil fuel electric generating 
plants subject to the same long delays 
that are applicable to atomic energy 
plants. We all know it takes some 10 
years to get an atomic energy plant on 
line. I think that if we are going to try 
to put the same sort of delay over on 
fossil fuel, coal-powered generating 
plants, the person it is going to affect is 
the billpayer, the electric utility cus¬ 
tomer, because these charges are passed 
on to the consumer. 

I do not know how it is in other 
States—I do. too. I know electric rates 
are going out the ceiling. That is the 
situation in Alabama. This $10 million 
cost that was added to the bills of the 
consumers of electricity in Alabama is 
something I do not want to see dupli- 
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cated here. That Is what there is danger 
of having happen. 

As I say, there are two parts to the 
amendment and this first does not seem 
to be nearly as bad as the second, but it 
is bad enough. The amendment of the 
distinguished Senator from Massachu¬ 
setts, in part 1, provides that the Fed¬ 
eral Power Commission, on its own ini¬ 
tiative or upon complaint, can say that 
an electric utility is engaging in any 
unfair method of competition or that an 
electric utility has filed any contract, 
agreement, tariff, or schedule which 
would result in an unfair method of 
competition, and it shall issue an order 
prohibiting such unfair method of com¬ 
petition or reject such a filing. 

The amendment the Senator from Ala¬ 
bama has offered would provide an end 
to this amendment, this part 1, would 
add to the section that any such order 
or any such rejection of such a filing 
shall be appealable by any such utility 
to the Federal district court wherein the 
principal place of business of such utility 
is located, and such order or such rejec¬ 
tion shall not become effective until there 
has been a final adjudication of the issue 
in the courts. 

I do not believe, Mr. President, that 
the Federal Power Commission, sitting 
in august splendor in its ivory tower in 
Washington, should say that an electric 
utility in my State or in any Senator’s 
State is engaging in unfair competition. 
Most of them are, more or less, monop¬ 
olies, except for the REA co-ops. That is 
what a utility is; it is governed by a 
regulatory body and its rates are con¬ 
trolled. So I guess that, in some in¬ 
stances, it is a near monopoly. But if 
the Federal Power Commission, on its 
own initiative, made this finding after 
the evidentiary hearing we speak of here, 
it does not provide anything in here for 
an appeal. We might say, well, under the 
general law, an appeal is provided for. 
But I do not know if that is correct or 
not. All this amendment that I have 
offered would provide is that this order 
of the Federal Power Commission is 
stayed pending appeal. If it works out 
that the courts find that that was a 
proper finding on the part of the Fed¬ 
eral Power Commission- 

The PRESIDING OFFICER. The Sen¬ 
ator's 15 minutes have expired. 

Mr. ALLEN. I am sorry, Mr. President. 
I had some other facts I wished to bring 
out, but I shall not ask for more time. 
Possibly on another amendment, I can 
bring out the same points. 

I thank the Chair. 

Mr. KENNEDY. Mr. President. I 
listened with some interest to the argu¬ 
ments of the Senator from Alabama 
about the consideration that has been 
given to this particular amendment by 
Members of the Senate. The Senator 
from Alabama neglected to mention that 
this issue was considered by the Commit¬ 
tee on Commerce. A similar provision re¬ 
ported out of the Commerce Committee 
last year in its utility bill. So to suggest 
on the floor of the U.S. Senate that this 
is wholly new matter that has never be¬ 
fore been considered ignores the work 
of one of the important committees of 
the U.S. Senate. And it ignores the fact 
that the provision was accepted by the 


members of that committee. And of 
course, the same language as my amend¬ 
ment was considered in the appropriate 
House committees. 

I should like to consider the amend¬ 
ments that the Senator from Alabama 
offers. In part 1 of the amendment in 
which it ctrikes “on its own initiative," it 
seems to me that this would be accept¬ 
able. I should like to talk briefly about 
all three amendments and then get to 
some comment by the Senator from 
Alabama. 

It seems to me that his first proposal 
retains the opportunity for independent 
utilities to raise the issues of competi¬ 
tion. which they agreed were basically 
the issues in the Alabama case. There, 
the Alabama Power Co. refused to co¬ 
ordinate its bulk power supply with 
Alabama Electric, a cooperative, when it 
performs in coordination with other utili¬ 
ties. That is a clear violation, in terms 
of discrimination and refusal to deal, of 
the antitrust law. 

Second, it attempted to get the co¬ 
operative to agree on territorial alloca¬ 
tions, clearly an unlawful territorial al¬ 
location. The third was a reo.uirement in 
the contract that all or none of the 
power purchased at wholesale come from 
Alabama Power—a sole source require¬ 
ment—which the cooperative was un¬ 
prepared to do. 

All of those three incidents were 
actually clear violations that were deter¬ 
mined by the Attorney General and NRC. 
But irrespective of those particular 
factual situations, directing attention to 
the amendment of the Senator from 
Alabama. I think his first recommenda¬ 
tion, that strikes the words “on its own 
initiative." does not do injury to our 
objectives and could be accepted. 

A second amendment suggests that 
any of the regulatory rulings of the 
Commission could be appealed to the 
Federal district court. I think that could 
be acceptable if it were to go to the court 
where Federal Power Commission ap¬ 
peals regularly go, which is not to the dis¬ 
trict court but to the courts of appeals. 
I would be willing to consider those two 
amendments of the Senator from Ala¬ 
bama acceptable. 

The third one, of course, is his amend¬ 
ment that says that a Federal regulatory 
decision would be appealable to the State 
regulatory body. 

Now, as the chairman of the Separa¬ 
tion of Powers Subcommittee under¬ 
stands, that is not done in terms of any 
regulatory law. It basically offends the 
supremacy clause of the Constitution. So 
it would be unacceptable. 

But I would be willing to accept those 
first two amendments and also to ask 
unanimous consent to include as an ad¬ 
ditional modification that would say, 
"nothing in this subsection would em¬ 
power the Commission to require an elec¬ 
tric utility to delay construction of any 
plant.” 

The fact of the matter is, Mr. Presi¬ 
dent, that there is no power within the 
Federal Government to license the con¬ 
struction of nonnuclear facilities. So the 
argument that is made here that it will 
delay construction is basically a specious 
argument, because there is no Federal 
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authority at the present time in exist¬ 
ence. 

So it is basically raising a strawman 
and then trying to dispose of it. 

I think this could, in fact, expedite any 
question that might be raised in the 
whole area of competition by establish¬ 
ing a procedure where these issues can be 
resolved administratively. It could act¬ 
ually move the whole process much more 
expeditiously than protracted litigation. 

So if the Senator from Alabama would 
consider this as a counterproposal, then 
I would be willing to ask that the amend¬ 
ment so reflects those two amendments 
of the Senator from Alabama, as well as 
my additional modification, and to ask 
that it be taken to conference and to per¬ 
mit the conferees to consider the pro¬ 
posal. 

I would be glad to yield a couple of 
minutes to the Senator from Alabama 
if he needs it to reply to that proposition. 

Mr. ALLEN. I appreciate the sugges¬ 
tion of the distinguished Senator from 
Massachusetts. 

I think that the amendments that I 
have offered, and that seem, in general, 
to be acceptable to the Senator from 
Massachusetts, would improve part 1 
considerably. I would feel that if part 1 
were the only part involved that we could 
reach agreement on this. 

I wonder if the distinguished Senator 
from Massachusetts would be willing to 
take Part 1 as so amended, and we could 
work out the amendment in proper lan¬ 
guage, and then if he would withdraw 
part 2 and take part 1 to conference. 

Mr. KENNEDY. The fact is, Mr. Presi¬ 
dent, although part 1 is a reaffirmation 
and probably a clearer statement of the 
antitrust authority presently in the Com¬ 
mission, the part 2 obviously provides 
new procedures by which it can be car¬ 
ried forward with no delay in construc¬ 
tion. 

It is always nice to see those words on 
competition and to breath some life into 
them, but part 2, obviously, provides the 
mechanism by which Commission au¬ 
thority can be implemented and. with the 
additional amendment that I was pre¬ 
pared to offer, I do believe that it meets 
the objection of delay, which is the con¬ 
cern of the Senator from Alabama. 

Mr. ALLEN. That is one of the con¬ 
cerns. 

I would like to Inquire of the distin¬ 
guished Senator, he states that this, 
similar language, was reported out of the 
Commerce Committee as part of some of 
its legislation. I would like to ask him 
what has become of it, if it was in that 
legislation, why is it necessary to encum¬ 
ber this bill with that language that was 
approved by the Commerce Committee 
and reported to the floor? Why duplicate 
the effort? 

Mr. KENNEDY. I answer the Senator 
that, as the Senator understands, S. 
3311 was never considered by the Senate. 
It was reported out in October 1976. 
The Electric Utility Coordination Act, 
S. 3311, to amend the Federal Power Act. 

Mr. ALLEN. Is it still on the calendar? 

Mr. KENNEDY. I do not believe that 
there has been action by the Commerce 
Committee this year. 

Mr. ALLEN. I understood the Senator 
to say it had been reported out. 
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Mr. KENNEDY. By the committee last 
year. 

Mr. ALLEN. I see. 

Mr. KENNEDY. As the Senator under¬ 
stands. it is a new Congress. 

But I would refer under this particu¬ 
lar bill that was reported out. the pro¬ 
visions of section 205, regarding unfair 
methods of competition, where it spells 
out procedures which are virtually sim¬ 
ilar to the provisions which have been 
included in the first part of this par¬ 
ticular amendment. 

Mr. ALLEN. Obviously, the amend¬ 
ment did not have overwhelming sup¬ 
port in the Senate if it died on the Sen¬ 
ate calendar. I just do not feel- 

Mr. KENNEDY. The Senator remem¬ 
bers the long discussion we had on anti¬ 
trust legislation that took many weeks 
in this body and ate up a great deal of 
time. The Senator must remember that. 

Mr. ALLEN. Yes. 

Mr. KENNEDY. Informed and pro¬ 
longed discussion and debate that we 
had on it. 

Mr. ALLEN. In that bill, or another, 
not reached, because of that discussion? 

Mr. KENNEDY. I think a few matters 
got prolonged discussion, and that was 
certainly one of the reasons that this bill 
was not considered. 

But, in any event, it was considered and 
acted favorably upon by the Commerce 
Committee. 

Mr. ALLEN. I appreciate the Senator’s 
kind offer, but we will doubtless have 
other amendments to this same part. 

But as soon as time has been yielded 
back, I am going to suggest the absence 
of a quorum, Mr. President, in order that 
we might have an opportunity to see 
which we might agree on and then go on 
from there. 

But I am not saying other amend¬ 
ments will not be offered to part 1, and, 
certainly, a multitude of amendments 
need to be offered to part 2, if we ever 
get to that. 

Mr. EAGLETON. Will the Senator 
yield? 

Mr. ALLEN. I do not have any time. 

Mr. JOHNSTON addressed the Chair. 

Mr. EAGLETON. May I ask a ques¬ 
tion? 

Mr. ALLEN. I was speaking on the 
time extended to me by the Senator from 
Massachusetts. 

Mr. EAGLETON. When the Senator 
said he would suggest the absence of a 
quorum, in that time could I call up an 
amendment, and then I intend to with¬ 
draw it, and to use that time to advan¬ 
tage? 

Mr. ALLEN. And then the Senator will 
put in a quorum call? 

Mr. EAGLETON. Yes. but- 

Mr. ALLEN. I would have no objec¬ 
tion to that, if the Senator from Massa¬ 
chusetts would not. 

Has all time been used? 

Mr. JOHNSTON. Mr. President, what 
is the pending business? 

The PRESIDING OFFICER. There are 
2 minutes remaining on the Allen 
amendment No. 874. 

Mr. ALLEN. Has all time been con¬ 
sumed, Mr. President? 

The PRESIDING OFFICER. Two 
minutes remain on the amendment. 

The Chair would like to advise the Sen¬ 


ate, in the event that perfecting amend¬ 
ments are accepted, it will require unani¬ 
mous consent for such purposes in view 
of the fact that the yeas and nays have 
been ordered, if they are accepted as 
modifications. 

Mr. ALLEN. Yes. But I suggest we have 
to decide the wording, if that has not 
been agreed upon yet, and I have no ob¬ 
jection to continuing with the yeas and 
nays, for that matter. 

Mr. JOHNSTON addressed the Chair. 

The PRESIDING OFFICER. The Sen¬ 
ator from Louisiana. 

Mr. JOHNSTON. Mr. President, I yield 
myself 3 minutes on the bill. 

Mr. President, when this matter initi¬ 
ally came up this morning, I advised the 
Senator from Massachusetts that, while 
we had had no hearings on this matter 
and while we were not intimately famil¬ 
iar with it, we were constrained to accept 
the amendment. 

I also indicated sometime later, after 
having made that statement, that infor¬ 
mation had come to me that this amend¬ 
ment might work a delay on the con- 
truction of powerplants. Indeed, I must 
say .hat some constituents from Louisi¬ 
ana who speak with a particularly per¬ 
suasive voice indicated that it would 
work a great delay in my own State. 

Mr. President, that may or may not be 
true, but it is at least persuasive evidence 
enough to convince me and I think the 
committee that at this time, without 
hearings, this matter should not be en¬ 
acted. I hope the distinguished Senator 
from Massachusetts will be willing to 
consider pulling the amendment down 
and having early hearings on this mat¬ 
ter, so that we can give full attention 
and full emphasis to the matter of anti¬ 
trust. which presently governs the con¬ 
struction of utility plants. 

I should not that S. 2114 has a specific 
provision saying that nothing in this bill 
shall affect the applicability of the anti¬ 
trust laws to utilities. And nothing in 
this bill takes away power from the FPC 
with respect to the construction of elec¬ 
tric powerplants or with respect to any¬ 
thing else pertaining to this bill. 

So there is in the present law a definite 
authority and mandate to the FPC to 
monitor the construction of these plants. 
I hope that existing Federal authority 
would be sufficient, so that we could come 
back at a later time and have hearings 
on the matter and consider it fully. 

However, for the time being the 
committee would have to oppose the 
amendment in chief. We take no posi¬ 
tion on the Allen amendments. 

Mr. KENNEDY. Mr. President. I am 
glad that we are hearing from the vari¬ 
ous utilities, whether it is Alabama 
Power & Light or Louisiana Power & 
Light. The fact is that I speak also from 
experience, where we found the major 
utilities trying to squeeze out the smaller 
municipals and public power firms in our 
own region of New England. 

I do not have the intention to delay 
this bill. I hope that, if we can get the 
changes on the first part- 

The PRESIDING OFFICER. All time 
has expired on the Allen amendment. 

Mr. JOHNSTON. Mr. President. I 
yield the distinguished Senator 3 min¬ 
utes on the bill. 


Mr. KENNEDY. I would be glad to 
make the change on the first part, ac¬ 
cording to two Allen amendments, and 
hope we could get a voice vote, if there 
is no objection, and have a yea and nay 
vote on the second part. 

In the remaining time. I wish to indi¬ 
cate what the Commerce Committee said 
in terms of their section 230. This is in 
section 205, talking about the Federal 
Power Act: 

Section 205 of the Federal Power Act (as 
amended by this Act) is further amended by 
adding thereto the following: 

"(g) The Commission shall give due con¬ 
sideration to such evidence as may be pro¬ 
vided In any proceeding before It with regard 
to whether the activities considered In the 
proceeding would create or maintain a situa¬ 
tion inconsistent with the antitrust laws as 
specified In section 211 of the 'Electric Util¬ 
ity Coordination Act' and shall make a find¬ 
ing thereon. Whenever the Commission de¬ 
termines on Its own Initiative or upon com¬ 
plaint. after affording an opportunity for evi¬ 
dentiary hearing, that a public utUlty is cre¬ 
ating or maintaining a situation Inconsistent 
with the antitrust laws, or Is engaging in any 
unfair method of competition, or that a pub¬ 
lic utility has filed any contract, agreement, 
tariff, or schedule which would result In an 
unfair method of competition. It shall Issue 
an order remedying such situation Incon¬ 
sistent with the antitrust laws, or prohibit¬ 
ing such unfair method of competition, or 
rejecting such contract, agreement, tariff, 
or schedule. Section 201(f) shall not apply 
to this subsection.”. 

It was reported by the Commerce Com¬ 
mittee. 

We are not talking about NRC here, 
where utilities have to get Federal licens¬ 
ing. They do not where, for example, 
coal-burning plants are involved. 

We want to get the Senate on record 
in terms of competition, and I am pre¬ 
pared to vote. I have no illusions as to 
what the outcome is going to be. I am 
prepared to vote. I have no interest in 
delaying the Senate, but these are the 
questions we will have to start dealing 
with in terms of competition. 

It seems to me that we are either going 
to be serious about competition or we are 
not. We are going to have a number of 
opportunities to vote on this kind of 
issue over the next several years, and we 
might as well get used to voting on it. 

I am prepared to expedite the handling 
of the matter. I appreciate the dilemma 
of the Senator from Louisiana, but I am 
prepared to see a vote, if the Members 
arc. 

Mr. ALLEN. Mr. President, will the 
manager of the bill yield me 3 minutes 
on the bill? 

Mr. JOHNSTON. I yield the distin¬ 
guished Senator from Alabama 3 min¬ 
utes. 

Mr. ALLEN. The distinguished Sena¬ 
tor from Massachusetts spoke of hear¬ 
ing from the utilities involved. What he 
is hearing from is the consumers of this 
gas, because the Senator knows that a 
public utility is allowed to make a cer¬ 
tain percentage of return on its invest¬ 
ment. These added costs are not coming 
out of the companies’ coffers, because 
they pass these costs on to the con¬ 
sumers, as the distinguished Senator 
knows. 

So the imposition of a $10 million 
charge on the customers of the Ala- 
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bama Power Co., who are about 80 per¬ 
cent of the people of Alabama, on ac¬ 
count of regulations such as this—that 
is the estimated cost of the delays under 
the atomic energy licensing bill, even 
though this particular installation in 
Alabama was grandfathered in and was 
not supposed to be subject to all these 
delaying tactics. 

So, Mr. President, what we are ap¬ 
pealing for is the people, rather than 
the companies. I certainly want that 
understood. 

I yield back the remainder of my time, 
and I suggest the absence of a quorum. 

Mr. THURMOND addressed the Chair. 

The PRESIDING OFFICER. Will the 
Senator withhold? 

A vote now properly should occur on 
the Allen amendment. 

Mr. JOHNSTON. Mr. President, I 
heard some suggestion that we vacate 
the order for the yeas and nays. 

Mr. KENNEDY. On the first part of 
the Allen amendment. 

The PRESIDING OFFICER. The yeas 
and nays have not been ordered on the 
Allen amendment. 

Mr. ALLEN. I ask for the yeas and 
nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? There is a sufficient 
second. 

The yeas and nays were ordered. 

Mr. JOHNSTON. Mr. President, a 
point of inquiry: Are there to be back- 
to-back votes in this matter? Has an 
order been issued to that effect? 

Mr. ALLEN. Not back-to-back votes, 
because the Senator from Alabama has 
a series of amendments to offer, and he 
probably is going to request the yeas and 
nays on all of them. So there will be an 
intervening period between votes, be¬ 
cause part 1 needs to be amended in sev¬ 
eral particulars. 

I hope the distinguished Senator from 
Massachusetts will follow the suggestion 
of the manager of the bill, that this bill 
not be encumbered with this provision 
and that the bill be allowed to proceed, 
so that it can go to the other body with¬ 
out this surplusage added. 

Mr. KENNEDY. Mr. President, given 
the attitude of the Senator from Ala¬ 
bama, I feel constrained to object to in¬ 
tervening business until we are able to 
get consideration of these amendments. 

I have indicated that I would take two 
out of three of his amendments and that 
I am prepared to vote. If we are going 
to get into a different situation, I would 
feel constrained to insist this particular 
issue, that we reach a final resolution of 
it. 

Mr. JOHNSTON. Mr. President, has 
the Senator from Massachusetts agreed 
to accept the pending Allen amendment? 

Mr. KENNEDY. I have Indicated what 
the position would be, that I would be 
willing to accept two of the three Allen 
amendments and ask unanimous con¬ 
sent to modify the provisions with re¬ 
spect to the Commissions initiative and 
in terms of appeal of the decision to an 
appropriate court, the circuit court, and 
then offer my additional amendment. 

I would be prepared to, but, obviously, 
we are not even then going to get to a 
vote. There is very little incentive on my 


part to agree with the Senator from Ala¬ 
bama because apparently it will not do 
very much good even if we make those 
kinds of adjustments. 

Mr. ALLEN. I did not accept the gen¬ 
erous offer, and I say that in all sin¬ 
cerity. the generous offer of the Senator 
from Massachusetts to accept two out of 
the three amendments and then add one 
of his own because I understood he 
would have tacitly, or if I had accepted 
it I would have tacitly, been agreeing to 
a final vote on part 1 of the amendment, 
and I was not willing to agree to that, I 
will say to the distinguished Senator 
from Massachusetts. Therefore, I did not 
accept his generous offer. I would ask for 
rollcall votes at the proper time on my 
amendment. 

Mr. JOHNSTON. I wonder, Mr. Presi¬ 
dent—I yield myself 1 minute on the 
bill—if the Senator from Alabama has 
considered the fact that both the ma¬ 
jority and minority are opposed to the 
amendment and, with that in view, 
whether he thinks it might not be better 
to let the amendment as proposed to 
be amended by the Senator from Mas¬ 
sachusetts go straight to a vote. I would 
suggest to him that that may be the best 
way to achieve- 

Mr. ALLEN. The manager of the bill, 
of course, has it within his authority to 
move to table part 1, and I would hope 
he would do that. But the Senator from 
Alabama does not want to do that. I 
would feel that coming from the distin¬ 
guished manager of the bill, supported by 
the distinguished minority manager, it 
would have a whole lot more weight with 
the Senate than coming from the Sen¬ 
ator from Alabama. 

Mr. JOHNSTON. Mr. President, par¬ 
liamentary inquiry. The request for the 
division has been granted on part 1 and 
part 2? 

The PRESIDING OFFICER. That is 
correct. 

Mr. JOHNSTON. And that would ad¬ 
here also to a motion to table which 
would have to be subject to a division as 
well? 

The PRESIDING OFFICER. The Sen¬ 
ator could only move to table on an 
individual basis due to the fact it has 
been separated. 

Mr. JOHNSTON. I wonder if the Sen¬ 
ator from Alabama would withdraw his 
request for a division and let us have a 
tabling motion on the entire thing? 

Mr. ALLEN. It has already been di¬ 
vided, and I would not wish to recall the 
motion because if the motion to table 
fails then the Senator would not be al¬ 
lowed to ask for a division. It would just 
take two motions to table, I will say to 
the distinguished Senator. If he prevails 
in one he probably will prevail in the 
other. 

Mr. JOHNSTON. Mr. President, I ask 
unanimous consent that I be allowed to 
move to table parts 1 and 2 of the Ken¬ 
nedy amendment, and that the rollcall 
vote on part 1 be 15 minutes, followed by 
a 10-minute rollcall vote on part 2. 

Mr. ALLEN. Reserving the right to 
object, the Senator seems to anticipate 
that his motion to table would not pre¬ 
vail. Why would he ask that there be 
rollcalls on the two parts if the motion 
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to table carried? There would be no parts 
left. 

Mr. JOHNSTON. If part 1 is tabled, 
then part 2 would still be in existence. 

Mr. ALLEN. I understand the Senator 
asked to table both of them in one mo¬ 
tion. 

Mr. JOHNSTON. No. I really wanted a 
10-minute rollcall on the second rollcall 
at the request of the Senator from 
Georgia. 

Mr. ALLEN. On your motion to table, 
not on the amendment itself. 

Mr. JOHNSTON. Yes. That is why I 
asked the Senator to withdraw his re¬ 
quest for a division so that we could 
have one motion to table. 

Mr. ALLEN. No, I would have no pow¬ 
er to withdraw the request, and I would 
have no inclination to do so. The Sen¬ 
ator would have the ability to move to 
table. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. ALLEN. No. I do not object to his 
request on the motion to table. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. ALLEN. Reserving the right to 
object, all you are asking is that you 
have two 10-minute rollcalls on your mo¬ 
tions to table parts 1 and 2 of the Ken¬ 
nedy amendment: is that correct? 

Mr. JOHNSTON. Fifteen-minute roll¬ 
call on part 1 to table and 10-minute 
rollcall on part 2. 

Mr. ALLEN. Both your motions being 
motions to table? 

Mr. JOHNSTON. That is correct. 

Mr. ALLEN. I have no objection. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none, and it 
is so ordered. 

Mr. JOHNSTON. Does the Senator 
from South Carolina desire to be heard 
before I move to table? 

Mr. THURMOND. Mr. President, I 
yield myself such time as may be re¬ 
quired on the bill. 

The PRESIDING OFFICER. The Sen¬ 
ator from South Carolina is recognized. 

Mr. THURMOND. Mr. President, this 
proposal by Senator Kennedy, the dis¬ 
tinguished Senator from Massachusetts, 
is an antitrust amendment. 

There have been no hearings in the 
Subcommittee on Antitrust and Monop¬ 
oly or in the Judiciary Committee on 
any bill containing the substance of his 
amendment. 

First. I oppose his amendment as being 
prematurely brought to the Senate floor. 
It has not had the scrutiny of full and 
fair hearings by the institutions of the 
Senate established to do that job. 

Second, I oppose it on the same 
grounds as were pointed out in the House 
of Representatives where it was stricken 
from the House energy bill, H.R. 8444, by 
a vote of 257 to 160. 

Mr. President. I would like to read 
just a few excerpts from the statement 
by Congressman Flowers in the House: 

Section 548— 

Which is the same as the Kennedy 
amendment here— 

provides that each time an electric utility 
company wants to expand Its generating ca¬ 
pacity, that company would be subject to 









CONGRESSIONAL RECORD — SENATE 


32425 


October 5, 1977 

an anti-trust review by the Justice Depart¬ 
ment. The results of that Investigation would 
then be turned over to the Federal Power 
commission, which could take as much time 
as It wanted before making a determination. 

At present such an antitrust review Is re¬ 
quired only when a nuclear powerplant Is 
being proposed. This new section would pro¬ 
vide for similar reviews for conventional 
fossil-fired electric generating plants, hydro¬ 
electric plants and even transmission lines. 

It puzzles me. Mr. Chairman, that we are 
seeking to build In new delays Into the con¬ 
struction process Just at the time when we 
need the additional generating capacity as 
quickly as we can get It. 

H.R. 8144 Is a bill supposedly aimed at 
encouraging the conservation and produc¬ 
tion of energy. Why, then, should we In¬ 
clude section 548—a section whose provi¬ 
sions would clearly Inhibit the production of 
electric power? 

Under the existing regulatory process. It 
takes from 7 to 10 years to build a fossil- 
fired plant. But If we add another layer 
of bureaucracy—together with a lengthy 
process of hearings and aopeals—who knows 
how long It will take to build a plant? 

I have not heard anyone promoting the 
present antitrust process In the nuclear area 
as a good model to follow. If section 548 re¬ 
mains In the bill and Its provisions are en¬ 
forced with the same degree of speed and 
efficiency as the current law affecting nuclear 
plants, we will all be In trouble. 

I know firsthand of a case Involving an 
electric utility company. This company first 
applied for permission to build a nuclear 
powerplant In 1969—a full year before the 
1970 amendments to the Atomic Energy Act 
which established the antitrust review proc¬ 
ess. 

Construction by the company was "grand¬ 
fathered” In under these amendments, while 
the Justice Department’s antitrust review 
proceeding for this one plant has dragged 
on for 7 years with no end In sight. Tens 
of thousands of pages of testimony and ex¬ 
hibits have been presented and nearly 200 
days of hearings have been held but the 
Issue still Is not resolved. 

The result Is that this massive powerplant 
stands completed but unused. Tn the mean¬ 
time. the company Is spending nearly $2 
million a week to buy power that otherwise 
would come from the plant. 

Obviously, this delay Is costing Alabama 
consumers dearly. I do not know which sit¬ 
uation would be less costly—not to have 
constructed the plant—or to have con¬ 
structed It under these circumstances. 

Mr. Chairman. I think the case against 
section 548 Is overwhelming. If we allow 
this section to remain In the energy bill, 
we will mandate long delays In the con¬ 
struction of powerplants. we will slow down 
energy production, we will sentence our peo¬ 
ple to paving even more for electricity, we 
will create unemployment In the construc¬ 
tion Industry and we will overburden our 
regulatory system. 

Mr. President, those are some excerpts, 
as I stated, from Congressman Flowers 
statement in the House. 

An excerpt from a statement by Mi 
McClory of Illinois on this subject in 
the House of Representatives: 

I hope and would expect that with re¬ 
spect to any substantial plant expansion 
the Antitrust Division would have Informa¬ 
tion and could get Information. They could 
utilize the civil Investigative demands— 
CID’s—for which we have provided. Ol 
course. Information Is freely available as be¬ 
tween the various agencies of the great bu¬ 
reaucracy. However, to require with respect 
to every substantial expansion of a utility 
that it would have to. first of all. wait and 

then be confronted with the suggestion that 


here Is an antitrust violation or prospective 
antitrust violation would seem to me to be 
Inconsistent with what we are trying to do. 

Mr. President, an excerpt from a state¬ 
ment of Mr. Wiggins in the House of 
Representatives: 

Mr. Chairman, a long time ago it used to 
be lawful to engage In any conduct, com¬ 
mercial or private, unless It was explicitly 
against the law. That maximized our free¬ 
dom. We could pretty well do whatever we 
wished unless the law made It Illegal to do so. 

However, In recent years, we have been 
moving In a different direction. It Is now 
not enough that one should be In violation 
of the law. Now we are asking Government 
to take a look at our conduct prospectively 
and make a determination as to whether our 
plans—and now I quote those exquisitely 
vague words In the bill—"may create or 
maintain a situation inconsistent with the 
anti-trust laws." 

Mr. President, another excerpt from 
Congressman Wiggins’ statement: 

The language contained tn this bill Is not 
unique. It merely reflects a growing trend In 
other legislative areas to have prior review 
by the Attorney General with respect to the 
antitrust laws. 

That Is not good policy. People should not 
have to go to a police agency to expose their 
plans and ask for an advisory opinion as to 
whether or not it may be Inconsistent with 
the law. If you do that, the chief of police, or. 
In this case, the Attorney General, will surely 
give his advice. He will say that the plan Is 
all right, but—and then make some sug¬ 
gestions which, of course, one Is afraid to 
disregard. 

Mr. President, I think the excerpts 
from statements of the gentleman who 
handled this bill in the House of Repre¬ 
sentatives are self-explanatory. As I say, 
the House killed this amendment 257 to 
160, and I hope the Senate will do like¬ 
wise here. 

Mr. JOHNSTON. Mr. President, I yield 
myself 3 minutes on the bill. 

Mr. President, I suggest to the dis¬ 
tinguished Senator from Massachusetts 
that what he wants to accomplish in this 
bill is basically provided for under the 
present law. Under the existing law in 
cases the FPC, from which the FERC 
derives its power, has authority and, in 
fact, the duty to take competitive mat¬ 
ters into consideration right now. and 
we recognize that they have that power 
and duty. The FPC and, in turn, FERC 
can presently consider and take action 
to prevent unfair methods of competi¬ 
tion and to maintain situations consist¬ 
ent with antitrust laws and policies. 

The FERC should be sensitive to anti¬ 
trust issues and sensitive to competition 
under the present law. The Antitrust 
Division and private parties may still 
sue under the Sherman Act to enjoin 
or seek damages for violations of the 
law. So the amendment of the distin¬ 
guished Senator from Massachusetts, 
while it would clarify certainly the Com¬ 
mission’s powers and duties and it would 
standardize its procedures, in terms of 
powers it really does not vastly expand 
what the Commission should and can 
do under present law. We recognize that 
and we have no opposition to what the 
Senator wants to achieve in terms of 
anticompetitive examination and requir¬ 
ing FERC to be sensitive to these mat¬ 
ters. Our opposition is simply based on 


the fact that it may work in some in¬ 
stances a delay. We are not opposing at 
all what we consider to be the substance 
of the Senator's amendment because 
that is already provided for, I believe, 
as we interpret it under present law. 

Was the Senator aware that we inter¬ 
preted the present law in that way? 

Mr. KENNEDY. I think that is very 
reassuring in terms of the legislative his¬ 
tory. It seems to me that that is a very 
helpful commentary about the role of 
competition in the decisionmaking of 
the Commission and I think that that 
is very important. It obviously was not 
our intention to delay the process of 
moving forward on this bill. 

I wish to see if the committee or the 
staff of the committee would do a re¬ 
view of what the potential delays would 
be if a procedure similar to this were 
followed. I think that it would be useful 
if the Energy Committee did such a 
study, since that is, as I understand it, 
the principal concern that has been 
voiced here today. If we could get the 
staff to do a study and work with the 
Antitrust Subcommittee, and if I had 
the assurances of the chairman that he 
would work closely with us on matters 
relating to the competitive aspects of the 
industry, this would be helpful. 

The Antitrust Subcommittee, under 
Senator Hart, held extensive hearings on 
utilities in 1970. He found during the 
course of those hearings widespread vio¬ 
lations of the antitrust laws. It is really 
against that record that I concluded this 
kind of language would be extremely im¬ 
portant. valuable, and useful. 

With the strong commitment that the 
Senator from Louisiana has given in the 
legislative history about the role of 
FERC in insuring that antitrust laws 
will be followed, and with the review by 
the staff of the delay issue, I am prepared 
to withdrew my amendment. I want to 
work closely with the chairman of the 
Energy Committee on the competitive 
aspects of these issues, with obviously 
the clear understanding that we will be 
able to address this again in the future. 
It is very clear to me that even if we were 
successful in winning against the tabl¬ 
ing motion, we are going to have amend¬ 
ment after amendment after amendment 
to confront. This is obviously a key part 
of the administration's program and I 
won’t hold it up. 

The PRESIDING OFFICER. The Sen¬ 
ator’s 3 minutes have expired. 

Mr. KENNEDY. Mr. President, will 
the Senator yield me another minute? 

Mr. JOHNSTON. I yield the Senator 
another minute. 

Mr. KENNEDY. It does seem to me, if 
that is agreeable with the Senator from 
Louisiana, I would be willing to ask con¬ 
sent to withdraw the amendment. 

Mr. JOHNSTON. Mr. President, we 
would certainly be glad to work with the 
Senator and have the staff make that re¬ 
view and we would certainly work very 
closely with his staff in so doing. 

I concur with everything the Senator 
says about the need for these antitrust 
examinations. I also concur that we have 
not done this very assiduously and con¬ 
sistently in the past. That has not been, 
in the view of the committee, because of 
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a lack of authority, but because of a lack 
of either resources or will to make those 
investigations and inquiries. So we would 
certainly first accede to what the Sena¬ 
tor wants in terms of a study and, sec¬ 
ond, agree with him that the present law 
provides the framework within which 
this can be done, given the will to do it. 

Mr. ALLEN. Mr. President, will the 
Senator yield me 1 minute? 

Mr. JOHNSTON. I yield 1 minute. 

Mr. ALLEN. I thank the Senator. 

Mr President, I have the honor of 
serving with my distinguished chair¬ 
man on the Antitrust Subcommittee 
of the Committee on the Judiciary, 
and I want to assure the distinguished 
chairman that I, too. will study this 
question in more detail, so that I will 
be able to discuss it more fully when the 
matter comes to the floor. 

Mr. KENNEDY. I would expect no less, 
Mr. President. 

I ask unanimous consent to withdraw 
the amendment. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. The amendments are with¬ 
drawn. 

Mr. JOHNSTON. I thank the Senator 
from Massachusetts. 

The PRESIDING OFFICER. The 
question now recurs on agreeing to 
amendment No. 873, offered by the Sena¬ 
tor from Colorado. 

Mr. HART. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to call 
the roll. 

Mr. EAGLETON. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 1414 

(Purpose: To reaffirm Intent of Congress with 

respect to disposition of power and energy 

by the Southwestern Power Administra¬ 
tion) 

Mr. EAGLETON. Mr. President, I call 
up my amendment No. 1414. 

The PRESIDING OFFICER. There is 
an amendment pending at the desk that 
has been called up. It would require 
unanimous consent to withdraw the 
amendment presently before the Senate. 

Mr. JOHNSTON. Mr. President, I ask 
unanimous consent that the Senator 
from Missouri be permitted to call up 
his amendment at this time. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. The amendment will be stated. 

The legislative clerk read as follows: 

The Senator from Missouri (Mr. Eacleton) 
proposes an amendment numbered 1414. 

Mr. EAGLETON. Mr. President, I ask 
unanimous consent that further reading 
of the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 

One page 16, between lines 17 and 18, in¬ 
sert the following new section: 

"SOUTHWESTERN POWER ADMINISTRATION 

"Sec. 15. The Congress hereby reaffirms and 
directs that power and energy marketed by 


the Southwestern Power Administration pur¬ 
suant to section 5 of the Act of December 22, 
1944 (16 U.S.C. 825s), shall be sold at uniform 
systemwide rates, without discrimination 
bstween customers to whom the Southwest¬ 
ern Power Administration delivers such power 
and energy by means of transmission lines 
or facilities constructed with appropriated 
funds, and customers to whom the South¬ 
western Power Administration delivers such 
power and energy by means of transmission 
lines or facilities, the use of which Is acquired 
by lease, wheeling, cr other contractual 
agreement. In no event shall agreed points 
of delivery be changed unilaterally. 

On page 16, line 19, strike out "Sec. 15." 
and Insert In lieu thereof "Sec. 16.". 

Mr. EAGLETON. Mr. President, the 
purpose of my amendment is to clarify 
and reaffirm the intent of Congress with 
respect to marketing of Federal hydro¬ 
electric power by the Southwestern 
Power Administration under the Flood 
Control Act of 1944. 

The act authorizes the Secretary of the 
Interior, in the alternative, to construct 
transmission lines “from funds to be 
appropriated by Congress” or to use the 
transmission lines of other utilities to 
transmit hydroelectric power, that is, the 
Secretary "is authorized to—acquire, 
by purchase or other agreement—trans¬ 
mission lines and related facilities.” 

In implementing the Flood Control Act 
and other similar acts, the policy of Con¬ 
gress always has been to encourage the 
Secretary to contract with other utilities 
to use their transmission lines, rather 
than to construct transmission lines with 
appropriated funds. And our policy al¬ 
ways has been that rates to ultimate 
customers should be uniform and non- 
discrlminatory, whether the power is 
transmitted over Government-owned 
lines or lines made available by contract 
or lease. This is the concept of “postage 
stamp” rates—uniform rates for power 
delivered to load centers, regardless of 
the nature of the transmission lines' 
ownership. 

The State of Missouri represents an 
example of the policy of Congress. In the 
1950’s and 1960's, Congress decided not 
to appropriate funds for constructing 
transmission lines in Missouri, but in¬ 
stead Congress directed the Federal mar¬ 
keting agency—the Southwestern Power 
Administration—to lease the transmis¬ 
sion lines of privately owned electric 
utilities and rural electric cooperatives, 
paying rentals adequate to carry operat¬ 
ing costs and debt service of the money 
which the cooperatives borrowed from 
REA. Thus, we were spared the necessity 
of appropriating millions and millions of 
dollars to construct transmission lines. 

That is how the matter stood until 
1970 when the Nixon administration, 
taking note of growing SPA deficits, or¬ 
dered a special transmission charge 
levied on Missouri cooperatives above 
and beyond the basic SPA rate charged 
everywhere else. 

The rationale was that the payments 
made by SPA for lease of the Missouri 
lines was a cost, and since the agency 
was charged by law to recover all costs, 
it was only appropriate to offset the lease 
payments by levying a transmission 
charge on the cooperatives receiving 
those payments. 
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The net effect of this circular argu¬ 
ment is that Missouri cooperatives are 
providing transmission service free of 
charge to SPA. In the other States served 
by SPA. transmission lines either were 
built with Federal funds or leased from 
private power companies, but no special 
cost-recovery charge is levied on cus¬ 
tomers. Only in Missouri has that been 
the case. 

To add to the inequity, Missourians 
continue to pay the basic SPA rate which 
is designed to recover all costs of the 
system, including amortization of the 
Federal investment in transmission lines 
outside of Missouri. In short, Missourians 
are helping to shoulder the cost of de¬ 
livering power to other States but are 
being asked to assume the total cost of 
delivering SPA power in their own State. 

The discriminatory transmission 
charge would increase the cost per kilo¬ 
watt to Missouri cooperatives more than 
60 percent above the price per kilowatt 
charged to users of peaking power in 
other States. 

Commitments made by SPA to deliver 
power to all customers at the same basic 
rate without distinction as to whether 
the users were served over Government- 
owned or Government-leased lines were 
simply ignored. The long history of con¬ 
gressional approval of the arrangement 
between SPA and Missouri cooperatives 
was shunted aside. 

With the imposition of the transmis¬ 
sion charge, SPA effectively relieves itself 
of its obligation to compensate Missouri 
cooperatives for use of their transmission 
facilities. The cooperatives, however, re¬ 
mained obligated to renay the REA debt 
which they incurred to build the lines for 
SPA. 

My amendment will remove this dis¬ 
crimination and assure equal treatment 
for customers in all States in the South¬ 
western Power Administration system. 

Mr. JOHNSTON. Mr. President, we are 
conversant with the problem that the 
Senator from Missouri soeaks of. It in¬ 
volves what at least on first appearance 
seems to be an inlustice. and what an- 
pears to be the kind of ratemaking which 
is discriminatory against those within 
the postage stamp area by reauiring to be 
included in their rate base the cost of 
delivering the power to them. On first 
impression, without looking deeply into 
the matter, it seems to be a case calling 
for some kind of legislative correction. 

However. Mr. President, this matter 
has been in litigation, and because of that 
fact, and also because of the fact that 
we are not intimately familiar with all 
the facts, and we do feel that there 
shou’d be a hearing within which all 
parties are allowed to explain their views, 
we would suggest to the Senator from 
Missouri that we would bring the matter 
up for hearings early next year. I would 
think we could do that in a 1-dav hear¬ 
ing. and then I would guess that the 
committee would be inclined to react 
favorably to the legislative request. 

So if the Senator would be willing to 
withdraw the amendment at this time. 
I can assure him that the committee will 
hold those hearings. 

Mr. EAGLETON. Mr. President, I 
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thank the distinguished floor manager 
for being eminently fair. This is a com¬ 
plicated matter. To me it is a very in¬ 
equitable situation, but it is not the kind 
of matter that can be gone into ab initio 
on the Senate floor. I realize the posi¬ 
tion of the Senator from Louisiana. 

Thus, with his assurance that he him¬ 
self. very early next year, would be will¬ 
ing to preside at a 1-day hearing where 
this matter could be ventilated with the 
Southwestern Power Administration and 
other interested parties, I think that is a 
very fair response, and since the Senator 
has been so obliging in that promise, I 
will withdraw amendment No. 1414. 

Mr. JOHNSTON. I thank the Senator. 

Mr. BARTLETT. Mr. President, will 
the Senator delay that withdrawal until 
I can be recognized to make a very brief 
statement? 

The PRESIDING OFFICER (Mr. 
Bayh) . The Senator from Oklahoma. 

Mr. BARTLETT. It is my understand¬ 
ing that the problem the Senator ad¬ 
dresses has been adjudicated in the 
courts, and that the different prices that 
have been charged by the Southwestern 
Power Administration in Missouri, and 
I think partly in Oklahoma, have been 
upheld by the courts. 

I certainly have no objection to the 
hearing. I think that it would yield use¬ 
ful information. I am pleased the Sena¬ 
tor is withdrawing the amendment, be¬ 
cause I think it is a complicated issue. 
It does impact on our State and I cer¬ 
tainly would otherwise have opposed the 
distinguished Senator from Missouri in 
his amendment. 

I am not as familiar with this as I 
would like to be. but I did want to say 
that I certainly agree that it would be 
wiser for us to proceed rather slowly 
than to jump into this right now and 
adopt this amendment. 

Mr. EAGLETON. The Senator is cor¬ 
rect as far as this matter having been 
subject to litigation in the courts. The 
court found with the REA’s. The court 
of appeals said they were not able to 
fully ascertain congressional intent and 
they did reverse the district court find¬ 
ing. We believe that congressional in¬ 
tent is clear. The district court is al¬ 
most imploring us to, with greater spec¬ 
ificity, detail through legislation what 
our actual intent is. That we would 
seek to accomplish early next year by 
the hearing and subsequent legislation 
which may come out of that hearing. 

Mr. BARTLETT. I thank the Senator 
from Missouri. I am pleased that a hear¬ 
ing will be held. 

Mr. EAGLETON. I thank my col¬ 
leagues from Louisiana and Oklahoma. 

Mr. President, I withdraw amend¬ 
ment No. 1414. 

The PRESIDING OFFICER. The 
amendment is withdrawn. 

UP AMENDMENT NO. 873 

The question recurs on amendment 
No. 873, an amendment of the Senator 
from Colorado. 

Mr. HART. The amendment which I 
offered earlier, imprinted amendment 
number 873, was being discussed with 
the Senator from Louisiana when we 
were interrupted by a previous order. I 
merely want to summarize where we 


stand by saying that I do not believe 
the provisions of the committee- 
reported bill itself are specific enough 
to answer the questions which need to 
be answered—of a technical nature, of 
a jurisdictional nature, of an economic 
nature—to permit this country to enter 
into the kind of cogeneration and 
waste heat recovery to save literally 
tens of billions of dollars for the con¬ 
sumers in the next couple of decades— 
let alone the enormous amounts of en¬ 
ergy we will save. 

The specific direction which this 
amendment gives to the series of very 
nominally priced studies to be con¬ 
ducted by the Administration, the Fed¬ 
eral Trade Commission and the Environ¬ 
mental Protection Agency is absolutely 
imperative to afford us the necessary 
detailed understanding of th„ issues so 
that we can enact a coherent, compre¬ 
hensive National Waste Heat Recovery 
Policy, in a year or two that will be able 
to last for some time without major 
resolutions. 

I believe that position is supported by 
documentation provided us by ERDA 
and by the Administration. I am hope¬ 
ful that the Senator from Louisiana will 
accept this amendment. The Senator 
from Colorado, as sponsor of the amend¬ 
ment, is not absolutely adamant as to 
the amount of money contained in the 
amendment. I think if we got these 
studies underway and continued the 
funding in the next fiscal year, we would 
get the detailed understanding we need 
in order to legislate properly. I am com¬ 
pletely amendable to suggestions from 
the floor manager as to what the dollar 
figure should be for the studies in the 
amendment. 

Mr. JOHNSTON. Mr. President, as I 
said in my opening remarks, we very 
much support cogeneration and doing 
what is necessary. I have just talked to 
my Republican counterparts on the 
committee. After that conversation we 
are prepared to accept a total of $2.5 
million, if that would be sufficient to the 
Senator from Colorado. That is, $.5 mil¬ 
lion for each of the three-year studies 
and $1 million for ERDA. In the opinion 
of the Senator from Colorado, would 
that be sufficient to get this matter 
going? 

Mr. HART. I appreciate the coopera¬ 
tion of the manager of the bill, though 
his suggestion is certainly far short of 
what we had contemplated. To the 
degree this offer of compromise would 
not prejudice the future funding of these 
studies in the next fiscal year, or in any 
way suggest that they could be done 
solely for that amount o' money, I think 
the Senator's suggested funding level 
would get the studies off the ground, 
get them going, and lead to the kind of 
data base which will be necessary to 
approach this problem in a compre¬ 
hensive and long-lasting way in the 
future. Of course, I would like a few more 
dollars for this, but I think that the 
Senator’s suggested modification is cer¬ 
tainly better than nothing. I will accept 
it. 

Mr. JOHNSTON. I thank the distin¬ 
guished Senator from Colorado. 


One of the things we need to study is 
how much proliferation there is of the 
studies of cogeneration throughout the 
various Federal departments. This 
amount of money will get started with 
those studies. If we find there is not too 
much proliferation we may well want to 
come back later and increase these 
amounts. This recognizes the principle 
of what the Senator wants to have done 
and allows for the structure of the study 
which he provides for. It does get those 
studies started. I thank the Senator from 
Colorado. 

Mr. HART. I totally agree that the 
Secretary’s first priority should be to 
compile and provide easy public access 
to the information that is already avail¬ 
able. This problem is one we have all 
run up against on this issue, and I com¬ 
mend the Senator for his good sense of 
priorities. 

Mr. BARTLETT. I would say to my 
distinguished friend from Colorado that 
I join with the manager of the bill. I am 
doing this a little reluctantly because I 
think it is important that the committee 
address matters such as this in great de¬ 
tail and after further study. I know the 
Senator contributes greatly on the com¬ 
mittee when the ERDA authorization bill 
is before us. I think that is really the time 
and place to go into this kind of a prob¬ 
lem, which is a very technical problem. 
It is hard to come up with any precise 
answer to the question he is presenting 
to us. I do join with the manager of the 
bill in supporting the $2.5 million. 

Mr. HART. Mr. President, I ask unani¬ 
mous consent that it be in order to 
modify the amendment in accordance 
with the terms of the manager of the 
bill. 

The PRESIDING OFFICER. The Sen¬ 
ator has a right to modify his amend¬ 
ment. The request is granted. Please send 
the modification to the desk. 

Mr. HART. Mr. President, I move adop¬ 
tion of the amendment, as modified. 

The PRESIDING OFFICER. Do Sen¬ 
ators yield back their time? 

Mr. JOHNSTON. I yield back the 
remainder of my time. 

Mr. BARTLETT. I yield back the re¬ 
mainder of my time. 

The PRESIDING OFFICER. The ques¬ 
tion is on agreeing to the amendment of 
the Senator from Colorado, as modified. 

The amendment, as modified, was 
agreed to. 

Mr. HART. Mr. President. I move to 
reconsider the vote by which the amend¬ 
ment. as modified, was agreed to. 

Mr. BARTLETT. Mr. President, I move 
to lay that motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. BARTLETT. Mr. President, I ask 
unanimous consent that Doug Logan, of 
Senator Stevens’ staff, be granted the 
privileges of the floor during the debate 
and votes on this bill. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HART. Mr. President, will the 
Senator from Louisiana suggest whether 
it would be in order for the Senator from 
Colorado to call up his other amendment 
at this point? 

Mr. JOHNSTON. I would not tell the 
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Senator who should come first. I know 
the Senator from Massachusetts has a 
series of amendments. 

Mr. HART. The Senator from Color¬ 
ado is prepared to go forward with his 
other amendment, if the floor manager 
wishes. 

Mr. JOHNSTON. I would have no com¬ 
ment. 

Mr. HART. Mr. President- 

Mr. BARTLETT. Will the Senator 
withhold that for a unanimous consent 
request? 

Mr. HART. I yield. 

Mr. BARTLETT. I ask unanimous 
consent that Eve Dublin, of Senator 
Bayh's be granted the privileges of the 
floor during all debate and votes on the 
pending legislation. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 1399 

Mr. HART. Mr. President, I call up 
amendment No. 1399 and ask for its im¬ 
mediate consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk read as follows: 

The Senator from Colorado (Mr. Hart) 
proposes an amendment numbered 1399. 

Mr. HART. Mr. President, I ask un¬ 
animous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 

On page 2, line 2. strike out "and". 

On page 2, line 4, strike out the period and 
Insert In lieu thereof a semicolon and "and". 

On page 2 between lines 4 and 5, Insert the 
following new subsection: 

"(d) to provide an Interim solution for 
the subsistence residential electrical needs 
of the elderly while Congress attempts to 
construct an equitable electric utility struc¬ 
ture which adequately meets the needs of 
all classes of consumers: 

"(e) to promote equity in electrical cost¬ 
ing: and 

"(f) to demonstrate the effects of lifeline 
costing on electric utility rate structures, 
consumption patterns, and the operation of 
electric utilities, and to demonstrate the 
feasibility and desirability of action by Con¬ 
gress to extend lifeline costing to other seg¬ 
ments of our society.". 

On page 16, between lines 17 and 18, insert 
the following new sections: 

"LIFELINE RATES 

"Sec. 15. (a) No rate of an electric utility 
shall provide for a rate under which the 
charge per kilowatt-hour to an elderly resi¬ 
dential consumer for a subsistence quantity 
of electric energy In any month for such con¬ 
sumer's principal place of residence exceeds 
the lowest charge per kilowatt-hour to any 
other electric consumer to whom electric 
energy Is sold by such utility (or any elec¬ 
tric utility which controls, is controlled by 
or under common control with, such utility). 
Such rates shall not exceed the average of 
residential rates In effect on the date of en¬ 
actment of this Act. The relevant regulatory 
authority shall consider seasonal and cli¬ 
matic variations as they afreet electric con¬ 
sumption In determining the subsistence 
electric needs of elderly residential con¬ 
sumers. 

"(b) For purposes of sections 15. 16, 17. 
and 18 of this Act. the term— 

"(1) 'subsistence quantity' means the 
number of kilowatt-hours per month which 
the relevant regulatory authority determines 


Is necessary to supply the minimum sub¬ 
sistence electric needs of elderly residential 
electric consumers at their principal place of 
residence for the following end uses: Heat¬ 
ing, lighting, cooking, cooling, food refrigera¬ 
tion. medical, or other essential purposes as 
determined by the relevant regulatory 
authority: 

“(2) 'elderly residential electric consu¬ 
mer' means an Individual who demonstrates 
to the supplying electric utility for such In¬ 
dividual that such Individual Is— 

“(A)(1) at least slxty-two years of age: and 
"(11) the head of a household or principal 
Income earner; or 

"(B)(1) Is receiving social security bene¬ 
fits from the Social Security Administration; 
or 

"(11) Is receiving railroad retirement bene¬ 
fits from the Railroad Retirement Board; 

"(3) 'relevant regulatory authority' means 
the regulatory body which has ratemaking 
authority with respect to electric rate 
schedules within Its Jurisdiction. 

"enforcement 

"Sec. 16. (a) No electric utility may sell 
electric energy except In accordance with a 
rate schedule which has been fixed, approved, 
or allowed to go Into efTect by a regulatory 
authority. No regulatory authority may fix, 
approve, or allow to go Into effect any rate 
schedule which violates section 15 of this 
Act. 

"(b) If any person alleges that a regula¬ 
tory authority's action, or failure to act, vio¬ 
lates subsection (a) — 

“(1) In the case of a regulatory authority 
which Is a Federal regulatory authority (or 
which Is a State regulatory authority whose 
action or failure to act Is not revlewable by a 
State court of competent Jurisdiction), such 
person may obtain review of such action or 
failure to act, Insofar as It relates to a viola¬ 
tion of subsection (a) — 

"(A) In any statutory review proceeding 
which Is otherwise applicable to such action 
or failure to act, or 

"(B) If there Is no such statutory review 
proceeding applicable to such action or fail¬ 
ure to act. by commencing a civil action in 
the United States court of appeals for any 
circuit In which the utility sells electric en¬ 
ergy, which court shall have Jurisdiction to 
review such determination in accordance 
with chapter 7 of title 5, United States Code; 
and 

"(2) In the case of a regulatory authority 
which Is a State regulatory authority, such 
action, or failure to act. Insofar as it relates 
to a violation of subsection (a) — 

"(A) may be reviewed by any State court 
of competent Jurisdiction, and 
"(B) If such action Is revlewable by such 
a State court, may not be reviewed by any 
court of the United States, except by the 
United States Supreme Court on writ of 
certiorari In accordance with section 1257 
of title 28, United States Code. 

"(c) Any Individual found guilty of fraud¬ 
ulently misrepresenting his or her status as 
a residential electric consumer sha’l be pun¬ 
ished by a fine not to exceed 85,000 or Im¬ 
prisonment for not more than three months 
or both. 

"FEDERAL ASSISTANCE 

"Sec. 17. The Secretary shall provide tech¬ 
nical assistance, including grants, or such 
other financial assistance as he deems neces¬ 
sary and appropriate to State and municipal 
regulatory authorities to assist these bodies 
In the establishment of subsistence electrical 
standards for the elderly. 

"REPORTING REQUIREMENTS 
“Sec. 18. (a) The Secretary shall submit a 
report to Congress within eighteen months 
after the date of enactment of this Act on 
the effects of this Act on electric utility rate 
structures, electric consumption, and the op¬ 
eration of electric utilities. 


“(b) Additionally, the Secretary shall 
study the extent to which cost-justified 
changes In rates will require Incremental 
pricing (Including but not limited to long¬ 
term incremental costing, peakload pricing, 
and so forth) whereby the Incremental costs 
will exceed the average costs of electricity. 
In cases where the Incremental costs will ex¬ 
ceed the average cost of electricity, the Sec¬ 
retary shall study the extent to which sub¬ 
sistence quantities of residential electric 
consumption may be priced at lower levels, 
so that total revenues and costs are brought 
Into balance. 

"(c) The Secretary shall also study the 
extent to which such a pricing schedule 
would alleviate the difficulties which low-in- 
come residences experience In paying electric¬ 
ity bills. 

“(d) The Secretary shall also study the Im¬ 
pacts of such a pricing schedule on conser¬ 
vation efforts of all classes of consumers. 

"LIMITED AUTHORIZATION OF APPROPRIATIONS 

"Sec. 19. There are authorized to be appro¬ 
priated such sums as may be necessary to 
carry out the provisions of sections 15, 16, 17, 
and 18 of this Act. 

"EFFECTIVE DATE 

"Sec. 20. The provisions of sections 15, 16, 
17, and 18 of this Act shall take effect ninety 
days after the date of enactment and shall 
remain In force for a period not to exceed 
three years thereafter.". 

On page 16, line 19, strike out "Sec. 15." 
and Insert In lieu thereof "Sec. 21.”. 

On page 16, line 20, Immediately after 
"out" Insert the following: "sections 1 
through 14 of". 

Mr. HART. Mr. President, I call to the 
attention of my colleagues that the Sen¬ 
ator from Minnesota (Mr. Anderson) 
and the Senator from Rhode Island (Mr. 
Pell) are cosponsors and supporters of 
this amendment. 

Mr. President, the spiraling cost of 
home energy in recent years has created 
severe economic hardships for America’s 
elderly—many of whom exist on low, 
fixed incomes. This amendment would 
reduce this burden by extending seniors 
a basic amount of electricity at the lowest 
cost afforded to any class of consumer. 

Additionally, this initiative would re¬ 
quire the new Department of Energy to 
expand on efforts currently underway 
to design electric rate structures which 
promote conservation, equity and eco¬ 
nomic efficiency and, at the same time, 
provide users with low-cost electricity. 

I commend the members of the Senate 
Special Committee on Aging and the 
committee’s distinguished chairman (Mr. 
Church) for conducting extensive hear¬ 
ings on the impacts of higher energy 
costs on the elderly. In regional hearings 
held by the committee last March in 
my home State of Colorado, witnesses 
testified that higher utility costs may 
now be the greatest concern of older 
persons in that part of the country. 

America’s elderly now number over 
28 million, or 13 percent of our popula¬ 
tion. In 1975—the most recent year for 
which accurate information is availa¬ 
ble—over half of the families headed by 
an older person had incomes of less than 
$7,300. Ninety percent of the elderly 
households had incomes of less than 
$ 10 , 000 . 

A more poignant statistic is the fact 
that nearly 7 million seniors exist below 
the poverty level. In 1975, one-fourth of 
the elderly families in America reported 
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incomes below $5,000, as compared to 
less than one-tenth of younger families. 

Social security and other retirement 
income sources have not kept pace with 
increasing home energy costs. Between 
1973 and 1976, social security payments 
increased by 30 percent. At the same 
time, energy costs for seniors increased 
by as much as 61.4 percent in the North- 
Central region of the Nation. The West 
experienced the smallest increase—a 
substantial 44.8 percent. Currently, the 
elderly spend 30 percent of their dis¬ 
posable income on home fuel expenses, 
whereas younger families spend less than 
10 percent of their income on home en¬ 
ergy needs. 

Nearly 85 percent of the noninstitu- 
tionalized aged have at least one chronic 
ailment. Recent studies indicate that the 
inability to absorb higher energy costs 
can intensify health problems, particu¬ 
larly for the infirm or frail. 

In general, seniors tend to be more 
frugal than other segments of our so¬ 
ciety in their consumption of energy. 
Many already practice energy conserva¬ 
tion techniques and can do little more 
along this line to compensate for the 
higher cost of electricity and other home 
energy needs. In this light, it is not sur¬ 
prising that many seniors are forced to 
reduce their food purchases in order to 
compensate for additional energy costs. 

Mr. President, current electricity rate 
schedules are scandalous from the stand¬ 
point of equity. Residential consumers 
may pay 4 to 5 cents per kilowatt-hour 
for electricity needed for their health 
and welfare, while large commercial and 
industrial consumers pay, on the average, 
less than half the residential rate— 
around 2 cents per kilowatt-hour. The 
declining block rate structure—which 
charges quantity discounts to those con¬ 
sumers who use the most electricity and 
the highest rate to those who use the 
least—is regressive and needs to be 
changed. This practice promotes waste¬ 
ful consumption by commercial and in¬ 
dustrial users, while residential con¬ 
sumers must bear a greater burden for 
price increases necessary to increase 
the electric utility’s generating capacity. 

This amendment would require utili¬ 
ties to extend a subsistence quantity of 
electricity to elderly residential con¬ 
sumers at the lowest cost that the utility 
affords to any class of customer. A “sub¬ 
sistence quantity” of electricity would be 
the minimum amount necessary for 
cooking, lighting, heating, medical, and 
other essential purposes as determined 
by State and local regulatory authorities. 

Lifeline rates, as they are called, would 
be equivalent to the lowest rates in the 
declining block rate structure. However, 
this amendment is not intended to vali¬ 
date this kind of electric pricing. Rather, 
it would provide an easily-administered, 
interim solution to the well-documented 
problems faced by seniors in meeting 
high home energy costs while Congress 
addresses the larger issue of electric util¬ 
ity rate reform in the coming months and 
years. 

Although there are wide variations in 
the price that customers pay for elec¬ 
tricity in different regions, the Library 


of Congress estimates that my lifeline 
proposal would save seniors a national 
average of 40.8 percent on their electric 
bills. If every eligible senior citizen were 
to sign up for lifeline rates, approxi¬ 
mately 2 percent of utility revenues 
would have to be redistributed among 
other classes of consumers. Clearly, life¬ 
line rates for seniors would not create 
a significant burden for utilities or other 
classes of customers. 

I am certain that my colleagues are 
interested in knowing whether a lifeline 
for the elderly program would be easy 
to administer and acceptable to the non- 
elderly. Lifeline rates have, to date, been 
the most commonly implemented rate 
reforms at the State and local level, and 
various lifeline for the elderly programs 
have already been proven successful in 
both large and small communities. There 
have been demonstration projects in 
States such as Maine, and ongoing pro¬ 
grams elsewhere. 

The city of Los Angeles instituted a 
lifeline rate in 1975. Senior citizens who 
have an annual income below $7,500 are 
eligible for a 50-percent discount over the 
regular domestic rate for an amount of 
electricity deemed essential for two 
adults. 

We have an assessment of this lifeline 
program by Dr. Jan Acton, an economist 
at the Rand Corp. in California, who 
served on Mayor Bradley's blue ribbon 
committee to review the water and power 
rate structure for Los Angeles. His assess¬ 
ment of the Los Angeles program is that 
it has been easy to administer; that the 
number of elderly who have participated 
is about what was expected; that the 
elderly have definitely been helped: and 
that the other electric consumers in Los 
Angeles have strongly supported the pro¬ 
gram. 

Another example of the success of life¬ 
line for the elderly is the experience of 
Aztec, N. Mex. 

This community of 6,400 initiated a 
"senior citizens” rate for electricity in 
January of this year. Any resident who 
is 65 years of age, the head of a house¬ 
hold and whose annual income from 
sources other than social security does 
not exceed $3,000 per year is provided an 
unlimited quantity of electricity at the 
same rate as the city government pays— 
30 to 40 percent below the average resi¬ 
dential rate. Some of the 90 individuals 
who have been accepted in this program 
were living on monthly fixed incomes of 
less than $100. The Aztec city clerk, who 
is solely responsible for administering the 
senior citizens’ rate, records a universally 
favorable response to this program by 
members of this small community. 

More often than not, however, in¬ 
dividual States cannot afford to risk rate 
structure reforms such as lifeline. As 
Gov. Brendan Byrne of New Jersey testi¬ 
fied before the Energy Conservation and 
Regulation Subcommittee, reform usually 
means higher energy costs for industry, 
and all too often industry will abandon 
States with higher energy costs for those 
with lower costs. A national lifeline pro¬ 
gram would alleviate the possible com¬ 
petitive disadvantages which might re¬ 
sult from piecemeal action. 


The second part of this amendment 
would require the DOE to explore an 
alternative electric rate design—long- 
run incremental costing. This design 
would generate revenues sufficient to ex¬ 
tend a subsistence quantity of electricity 
to all residences at significantly reduced 
rates. Under such a plan, all consumers— 
large and small, residential and commer¬ 
cial—would pay the same price for elec¬ 
tricity per kilowatt-hour. 

This price would reflect the cost of ex¬ 
panding electrical generating capacity, 
which is considerably higher than the 
low rates charged to high quality users 
and slightly higher than the rates 
charged to others. As a result, quantity 
discounts for large consumers would be 
discontinued. The higher prices paid by 
all users would result in total revenues 
which exceed the total current costs of 
expanding electric generating capacity. 
These excess revenues would be distrib¬ 
uted to consumers by reducing the price 
per kilowatt-hour for a subsistence quan¬ 
tity of electricity for all residential con¬ 
sumers. 

In addition to providing relief for low- 
income consumers, this new rate design 
would do much to promote conservation 
of electricity. Residential consumers 
would have two electrical prices: A lower 
one for an amount up to their necessary 
consumption and a higher one for any 
larger amounts. As a result of the higher 
rates above needed amounts, consumers 
will perceive a greater reward for con¬ 
serving electricity than' is currently the 
case. Business and industry would be 
similarly inclined to conserve. 

Recent forecasts by the U.S. Weather 
Service predict another cold winter for 
1977-1978. Mr. President, we cannot in 
good conscience permit the elderly to 
endure another winter of cold and eco¬ 
nomic hardship. My electrical lifeline 
amendment addresses this critical need 
while Congress devises a comprehensive 
national utility rate reform policly. 

Mr. President, because of a clerical 
error, Senator Randolph’s name was in¬ 
advertantly omitted from the list of co¬ 
sponsors of amendment No. 1399, elec¬ 
trical lifeline for the elderlv. This was a 
regrettable error and I would like to set 
the record straight. 

Mr. President, Senator Randolph has 
been an ardent supporter of the lifeline 
amendment adopted by the Senate ear¬ 
lier this week as part of S. 2114, the Pub¬ 
lic Utilities Regulatory Policies Act. I 
deeply appreciate his efforts on behalf of 
this proposal, which is certain to ease the 
financial burden that millions of senior 
citizens face in dealing with spiraling 
energy costs. 

Senator Randolph has long played a 
leading role in issues benefiting this Na¬ 
tion’s elderly. Over the past many years, 
his accomplishments in this regard have 
won him wide acclaim both among his 
colleagues and the public at large. I com¬ 
mend him for his distinguished record 
and would again like to extend my grat¬ 
itude for his strong support of the lifeline 
amendment. 

Mr. President. I urge my colleagues in 
the Senate to support this amendment as 
a much-needed interim solution to what 
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Is a substantial problem in this society 
among the senior citizens. 

Mr. JOHNSTON. Mr. President, the 
subject of lifeline rates is fairly new in 
consideration in this country, but it is 
a subject and a concept which has re¬ 
ceived wide conversation and, I might 
say, among many groups, wide accept¬ 
ance. 

The concept is that elderly people, in 
the case of this bill, age 62 and older, 
in a day of ever-escalating utility costs 
should receive some relief. 

With that concept, Mr. President, I. 
and I am sure the members of the com¬ 
mittee. can very much agree, can enthu¬ 
siastically agree. 

But, Mr. President, the subject of life¬ 
line rates when considered on a Federal 
basis, when considered on the basis of 
putting it in this bill, has two principal 
drawbacks. 

The first drawback is the general 
strong feeling of the committee at this 
time that we should not depart beyond 
the bounds of energy conservation and 
consider other social ends, laudable 
though they may be, because we simply 
had so much work to do in the field of 
conservation during the past month that 
it was all we could do, having 7 o’clock 
and 8 o’clock hearings, to stay on top of 
the conservation issue, and that issue 
alone. 

For that reason, we did not have hear¬ 
ings on the subject of lifeline. 

The second feeling of the committee 
was that we were not prepared to inject 
the Federal Government into State regu¬ 
lation, not Just because of the feeling of 
States’ rights, but more importantly, 
because it would put a wild card into the 
proposition of ratemaking when we bring 
the Federal Government in and super¬ 
impose them on top of State regulatory 
authority. 

State regulatory authority is a long 
wav from perfect. It is full of fault, not 
only in its procedures, but in the sub¬ 
stance of what they have ordered and 
in what many people regard as inequities 
in rates in various States around this 
country. 

However. Mr. President, as many of 
the people involved in the bond market 
told us. when we inject Federal regula¬ 
tion. which makes the rate base of utili¬ 
ties unsure, as it would in this case, we 
might jeopardize the plans for expan¬ 
sion and for building of new plants. 

For that reason, the committee took 
a very strong position that we did not 
want to inject ourselves at this time on 
the basis of the data which we had into 
the business of determining how States 
should regulate. I mean, what the rules 
should be for fixing their own rates in 
each State. 

I think we will come back and con¬ 
sider that when we have more time to 
do so. 

Is the Senator going to ask a question? 

Mr. HART. If the Senator will yield, 
since we have some colleagues on the 
floor for that, I will ask for the yeas and 
nays. 

Mr. JOHNSTON. Yes. 

Also. Mr. President, on the motion to 
table. 


The PRESIDING OFFICER. Is there 
objection to ordering the yeas and nays 
on both at the same time? 

The Chair hears no objection. 

Is there a sufficient second? There is a 
sufficient second. 

The yeas and nays were ordered. 

Mr. JOHNSTON. Mr. President, that 
was the general philosophical view of the 
committee, philosophical and practical 
view of the committee, at the time when 
we were determining what to do about 
all kinds of different rate changes for 
State utilities. 

When we get into the specific prob¬ 
lem of lifeline rates, it is very appealing. 
But the Senator states in his amend¬ 
ment, for example, that people above 
age 62 would receive the lowest charge 
per kilowatt hour of any other electric 
customer to whom electric energy is sold 
by such utility. 

Mr. President, there are all kinds of 
bulk rates by kilowatt hours for dif¬ 
ferent customers. Some utilities have 
what are known as dump rates where 
they have, generally, an industrial plant 
which generates its own power, but 
which in times of excess power, unused 
power on the part of the utility, will 
take that utility’s power at a very low 
rate and shut down its own generating 
facilities. 

This would occur at times when there 
are offpeak hours, and that sort of 
thing, and would be on an interruptible 
basis. 

These rates would be very low. 

On its face, this has great appeal be¬ 
cause, as I say, the old folks should not 
be charged any more than any other 
customer. But in this case, what the 
other customers might be taking is inter¬ 
ruptible power, off peak power, and pow¬ 
er that is sold in large bulk rates which 
would justify on a cost basis an ex¬ 
tremely low rate. 

Not only is that rate likely to be ex¬ 
tremely low, it is likely to vary dra¬ 
matically from utility to utility. 

So what we would be doing here in 
this bill is telling each public service 
commission around the country that 
they have to adhere to that lowest rate, 
and they must give that low rate to these 
people 62 years of age or older and that 
then, in turn, they must charge all of 
their other customers 62 years of age 
and under a surcharge, in effect, to pay 
for the older people. 

There are a lot of problems involved, 
Mr. President. There are a lot of these 
older folks, even though they are on so¬ 
cial security, who might be very well to 
do and they would be getting a subsidi¬ 
zation of their rates by people, say, on 
welfare, who would have to pay the in¬ 
creased charge. 

What I am saying, Mr. President, is 
that the problem of lifeline rates is a 
difficult one which ought to be consid¬ 
ered by each public service commission 
in each State, based on what they see is 
possible in their States. 

They ought to make a study in their 
States as to what are the aopropriate 
rates and who are the appropriate recip¬ 
ients. 

I do not think at this time that this 
committee would be prepared to dictate 
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to the various States that they come up 
with a requirement for a patchwork rate 
structure for lifeline rates that would 
result in the subsidization of people 62 
years of age or older, whether they need 
it or not, by people 62 years of age and 
younger. 

It is the kind of thing that really 
should be studied. 

I ask the distinguished Senator wheth¬ 
er he would consider changing this 
amendment into a study and perhaps 
have hearings on this subject in the En¬ 
ergy Committee next year. We simply 
do not have the data base to come in 
and require each State to go into these 
lifeline rates at this time. Would he con¬ 
sider such a study amendment? 

Mr. HART. Let me respond to the 
Senator from Louisiana. 

First, Mr. President. I cite the fact 
that endorsements of this proposal have 
come from the National Council of Senior 
Citizens, the National Association of Re¬ 
tired Federal Employees, the Urban 
Elderly Coalition, the Sierra Club, En¬ 
vironmental Action, the National Indian 
Council on Aging, the Seattle Depart¬ 
ment of Human Resources, and others. 

Second, the Senator from Colorado is 
faced with a sort of Hobson’s choice on 
the one hand in designing an amend¬ 
ment which would be simple to admin¬ 
ister. Problems are raised of the sort 
which the Senator from Louisiana sug¬ 
gests as to elderly citizens who are well 
off. That is a small price to pay, I think, 
for giving absolutely necessary assistance 
to the more than 90 percent of the elderly 
who are not well off financially. 

We could have designed a very com¬ 
plicated amendment that involved fea¬ 
tures of income levels and other factors 
that would have made this perhaps more 
equitable from the standpoint of wind¬ 
falls to the wealthy elderly. However, at 
the same time, income requirements 
would have made lifeline extremely dif¬ 
ficult to administer. 

This is a straightforward qualification 
that can be met by a social security card 
or proof of age, which makes it easy for 
any State in the Union to adopt. 

Second, by not establishing Federal 
standards except the age classification, 
the entire matter is left in the hands of 
the local and State utility commissions. 
So they can administer and apply this 
principle according to the rate structures 
of their own States. Of course, that 
makes a patchwork. Some people in one 
State will be paying less than people in 
others, and so on across the country. But 
this is the way our rate structure is ap¬ 
plied now. 

Rather than making a uniform rate 
structure, we have merely put the burden 
on the State utility and local utility 
commissions to permit those senior citi¬ 
zens to qualify for the lower rates. 

The economic impact is not that great. 
It is 2 percent of all electric utility reve¬ 
nues, according to the Librarv of Con¬ 
gress. That 2 percent of possible lost 
revenue to utilities would be absorbed by 
the other 98 percent of the consumers. 

I do not think that is going to be a sub¬ 
stantial impact on the financial structure 
of utilities across this country. It cer- 
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tainly is not going to throw into doubt 
the rate structures of those utilities so 
that they cannot go out and have bond 
issues and float their financing for in¬ 
creased generating capacity, where 
necessary. 

Consequently, I think the arguments 
which the Senator from Louisiana raises 
are interesting ones and might be impor¬ 
tant under other circumstances. But the 
fact is that as much as we might want to 
convenience the committee and not have 
it address issues which are outside the 
parameters agreed to in drafting this 
bill, old people are going to be cold this 
winter because they will not be able to 
pay utility prices. Just because it is easier 
to draw a boundary and say we are not 
going to adopt any amendments or pro¬ 
posals that affect the State utilities 
structures because it will be easier to get 
a bill through here, I do not think that 
is a valid justification to turn our backs 
on the senior citizens who are cutting 
back on their medical care, who are cut¬ 
ting back on their nutrition to provide 
enough electricity for their homes, their 
apartments, their cooking and other ne¬ 
cessities of life. 

These are real hardships, and I do 
not think it is appropriate for a Com¬ 
mittee to decide that it is easier for us 
to set aside a whole category of issues to 
get a bill out of here, if we have to make 
people suffer another year or two in the 
process. 

I think my lifeline proposal is a simple, 
straightforward approach to this prob¬ 
lem. It will be easy to administer. It will 
not disrupt services. It will not disrupt fi¬ 
nancing of utilities, and it will not have 
substantial impacts on other consumers. 
Why not do it? 

There are tens of millions of senior 
citizens in this country who are hard- 
pressed. people to whom Congress and 
the Nation have an obligation. 

I am not trying to get this amendment 
adopted on an emotional appeal. All of 
us represent the sovereign and individ¬ 
ual States of the Union. We do not want 
to unduly influence State utility struc¬ 
tures. But now is the time to act. We 
know this system and concept works in 
several States, in large and small com¬ 
munities. It is one that can be applied 
easily by every State or local utility com¬ 
mission in this country. 

So my answer to the Senator’s ques¬ 
tion about a study is that I prefer that 
we go forward and adopt this amend¬ 
ment, and I urge the committee to with¬ 
draw its opposition and not try to table 
this amendment. 

I yield to my colleague from Colorado. 
Mr. HASKELL. I thank the Senator. 

I congratulate him on putting forth this 
concept which, as he has stated, will 
benefit millions of elderly people across 
the country. 

I particularly compliment him on the 
simplicity of the approach which is 
adopted here. I think we all realize— 
this is true in our State, and I assume it 
is true in other States—that the so- 
called fuel adjustment factor in the 
monthlv utility bill sometimes exceeds 
the basic charge. 

I believe we are all aware of the elderly 


people who have paid for their houses 
in the anticipation that they would live 
out their retirement in their homes. Now 
they find themselves, by virtue of utility 
charges, unable to occupy these houses 
and are forced to sell. 

This is an economic problem, a social 
problem, and a human problem. Inas¬ 
much as I am a member of the commit¬ 
tee, I understand the desire not to place 
the Federal Government in a position of 
mandating rates to State utility commis¬ 
sioners. My colleague has adopted what I 
consider a very simple approach—one 
which leaves up to the PUC of each 
State the manner in which lifeline for 
the elderly is to be implemented. 

Mr. President, I express my hope that 
the committee will find its wav clear to 
accept the amendment. If it does not. I 
hope that a favorable vote will prevail 
in the Senate. 

Mr. HART. Mr. President, I thank my 
colleague. 

I ask unanimous consent to have 
printed in the Record a memorandum 
prepared by the Library of Congress, 
Congressional Research Service, dated 
October 5. 1977. directed to me. with re¬ 
spect to the modest economic impact of 
my lifeline proposal. 

There being no objection, the mate¬ 
rial was ordered to be printed in the 
Record, as follows: 

The Library or Congress, 
Washington, D.C., October 5.1977. 

To: The Honorable Gary Hart. Attention: 

Lee McDermott. 

From: Economics Division. 

Subject: Lifeline rates for senior citizens. 

A lifeline rate Is defined as a minimum 
charge for a basic amount of electric service 
needed to suDply the minimum needs of a 
consumer The minimum needs usually In¬ 
clude lighting, cooking and refrigeration 
but many also Include water heating and 
space heating. Thus the number of kilo¬ 
watt hours (Kwh) Included in a lifeline rate 
vary considerably depending uoon the num¬ 
ber and types of electric apDllances owned 
by the consumer. The minimum need would 
also vary according to regional climatic con¬ 
ditions. 

The Bureau of the Census reports that for 
1975 the total number of persons In the U S. 
age 62 and older was 27.808.000 or 13.05 per¬ 
cent of the total U S. population (excluding 
military overseas). 

The Edison Electric Institute reports an¬ 
nual sales and revenues for the U.S. electric 
utility Industry.' Those figures are reprinted 
In the attached table for 1975, the latest year 
for which data Is available. While the exact 
Impact of a lifeline rate on the utility In¬ 
dustry would obviously depend on the 
amount of price reduction Implemented 
through a lifeline rate, some estimate of 
the impact can be derived through the fig¬ 
ures shown In this table. It should also be 
noted that these figures are an Industry 
average. The effect of a lifeline rate on each 
particular utility would vary greatly depend¬ 
ing on the amount of service (In kwh) 
covered by the lifeline rate (which would 
presumably vary from location to location 
due to the reasons stated earlier) and on the 
number of persons 62 years and older in each 
utility's service area. 

If It Is assumed that all electric service 
consumed by persons age 62 and over Is pur- 

1 Edison Electric Institute. Statistical Year 
Book of the Electric Utility Industry for 
1976 . 


chased through a lifeline rate, and that 
amount of service Is proportional to the per¬ 
centage of the aged In the population as a 
whole, then 13.05 percent of total residential 
sales would be purchased at the lifeline rate. 
Using the data supplied In the attached 
table, this amount would be 76,492.444 000 
kwh. 

If It Is further assumed that the lifeline 
amount of service Is purchased at the aver¬ 
age price of 1.92 cents per kwh (which Is the 
average price for large Ugh and power cus¬ 
tomers. and a reduction of 40.18 percent as 
compared to the average price for all resi¬ 
dential customers) rather than at the 3.21 
cents per kwh average price for residential 
customers, then the revenue produced from 
these sales would be *1.468.654.900. If this 
same amount of kwh were sold at the aver¬ 
age price for all residential customers, *2.- 
455,407.400 of revenues would result. The 
"loss of revenue" to the electric utility In¬ 
dustry as a result of a lifeline rate for per¬ 
sons 62 years of age and older would then 
be *986.752.500.' 

Total electric utility industry—Total energy 
sales and revenues by customers class 
1975 

Total sales (millions of kilowatt- 
hours) : 

Total sales to ultimate custom¬ 


ers .... 1,733,024 

Residential _ 586, 149 

Small light and power_ 418, 069 

Larger light and power_ 661, 558 

Total revenues (thousands of 
dollars): 

Total sales to ultimate custom¬ 
ers . 46.853.456 

Residential _ 18, 803, 156 

Small light and power_ 13, 486. 624 

Large light and power_ 12,707, 490 

Average revenue per kilowatt- 
hour (cents): • 

Total sales to ultimate custom¬ 
ers .. 2.7 

Residential _ 3.21 

Small light and power_ 3.23 

Large light and power_ 1.92 


'Of course the revenue "loss" would be 
made up through increased charges to the 
other utility customers. 

•Revenue per kilowatt-hour Is calculated 
from the EE[ figures by dividing total 
revenues by total kilowatt-hour sold. 

Source: Edison Electric Institute. Statis¬ 
tical Year Book of the Electric Utility In¬ 
dustry for 1975; tables 19-S and 33-S. 

Mr. BARTLETT. Mr. President, I have 
been listening to my distinguished friend 
from Colorado—in fact both of my dis¬ 
tinguished friends—and they have re¬ 
ferred to this bill as a simple bill, and I 
would agree that it is a simple bill. But 
I think it is a complicated subject, and 
I think it is difficult to deal with this 
problem from the Nation’s Capital for all 
the States without creating a lot of extra 
unfairness. 

As an example, the Senator from Colo¬ 
rado, the junior Senator, said the utility 
companies can afford this. Well, the cost, 
of course, is going to be borne by the 
customers. 

The utilities in our State right now are 
appearing before the Corporation Com¬ 
mission. the commission which regulates 
them, and they are seeking increases in 
the rates they charge their customers, 
and they are receiving increases In those 
rates. So the costs here would be borne 
by the customers and passed on to them 
by the utility. 
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This amendment applies benefits to the 
wealthy as well as to the poor. It is a 
welfare proposal not financed by the tax¬ 
payers but financed by the consumers, 
and some of these consumers are poor. 
The poor who pay rent, for instance, and 
in their rent are paying for their utilities, 
would be paying their share of the cost 
of this program. 

I would like to point out that a study 
was made by TVA on lifeline rates, and 
in the sample of that study the lifeline 
rate produced higher electrical bills for 
26 percent of the low-income families, 
those already facing hardships under the 
conventional rates and, at the same time, 
meant reduced electric bills for 49 per¬ 
cent of high-income families. In other 
words, this lifeline rate would have re¬ 
sulted in 26 percent of the low-income 
families helping to subsidize 49 percent 
of the high-income families, clearly a 
self-defeating result. 

It is my understanding that virtually 
all of the State utility commissions have 
rejected lifeline, although not all of 
them. I point out, too, that this would 
affect the elderly irregularly even if we 
were dealing just with those who were 
poor. 

For example, a couple living in a trailer 
using electricity for all their uses, in¬ 
cluding heat, would be more or less a 
high consumer of electricity; whereas 
another person who might live in a very 
snug home that was well-insulated and 
heated by gas would be a relatively low 
consumer of electricity. 

The bill provides that the lowest 
charge per kilowatt hour to any other 
electric consumer to whom electric en¬ 
ergy is sold by such utility, or any elec¬ 
tric utility which controls or is controlled 
by or under common control for such 
utility, would be the governing rate. It 
also says such rates shall not exceed the 
average of residential rates in effect on 
the date of enactment of this act. That 
would mean it would lock in a ceiling at 
that level no matter what happened to 
Inflation and escalating costs, and I 
think that would not be a good provision. 

But I would point out to the distin¬ 
guished Senator from Colorado that one 
area might have located in it a huge con¬ 
sumer of electricity, for instance a cop¬ 
per concern, that would get a very, very 
low rate. Other areas might not have 
such a low rate, so the rates charged 
would vary from area to area. 

Then. I think, there are a lot of other 
variables that need to be considered, the 
matter of climate, the matter of the 
number in the family, the size of the 
house. All these would vary the benefit 
that is received. 

This is really a welfare program that 
would be financed by consumers of elec¬ 
tricity. and it seems to me this is not the 
kind of way of financing such a program. 

I would also point out that, I believe it 
is on page 3 of the Senator’s amendment, 
section 16(a) says: 

No electric utility may sell electric energy 
except In accordance with a rate schedule 
which has been Axed, approved or allowed 
to go Into effect by a regulatory authority. 

Now, in some States some large mu¬ 
nicipals are not controlled or governed 


by a regulatory authority. In that partic¬ 
ular case the way I read that language 
that utility would not be permitted to sell 
electric energy. I am simply drawing at¬ 
tention to a place where I think there 
needs to be a change in the language. 

Mr. HART. Mr. President, I yield to 
the Senator from Connecticut. 

Mr. RIBICOFF. Mr. President. I ask 
unanimous consent that Stuart Brahs of 
my staff and Robert Faust of Senator 
Pell's staff be granted privileges of the 
floor during debate and all votes on the 
Public Utilities Regulatory Policy Act. 

Mr. PERCY. Mr. President, will the 
Senator yield for a unanimous-consent 
request? 

Mr. HART. Yes. 

Mr. PERCY. Mr. President, I ask 
unanimous consent for floor privileges 
during debate and vote on the pending 
measure for Chris Palmer and Ron 
Lanque. 

Mr. MATSUNAGA. Mr. President, will 
the Senator yield for a unanimous-con¬ 
sent request? 

Mr. President, I ask unanimous con¬ 
sent that a member of my staff, Dr. Tak 
Yoshihara, may be permitted privileges 
of the floor during the consideration of 
the pending measure. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HART. Mr. President, let me re¬ 
spond as briefly as possible to the Sen¬ 
ator from Oklahoma's comments. 

He said this is a welfare measure. I do 
not know why, if we are going to offer 
favorable rates to bulk consumers, that 
is not considered a welfare measure, and 
when we offer it to senior citizens it is 
welfare. All this amendment asks is that 
senior citizens be treated the same way 
as bulk consumers. 

Second, he says this will lock us into 
a specific rate structure. The amend¬ 
ment clearly says it is to last for a maxi¬ 
mum of 3 years while Congress is con¬ 
sidering a comprehensive utility rate re¬ 
form policy. It will insure that we do not 
penalize the elderly people in our society 
during that period. 

On the other hand, he says there are 
going to be varying rates, and elderly 
people in one State may end up paying 
more for their energy than elderly peo¬ 
ple in other States. Obviously. The man¬ 
agers of the bill have been urging us not 
to intervene in State utility rate struc¬ 
tures, and what I am trying to do is ac¬ 
complish a specific purpose here without 
doing that. 

The whole purpose here is to let the 
States set up the system and operate it 
in the context of their ongoing rate 
regulations. 

The Senator from Oklahoma says this 
is subsidization. If I said that it was going 
to cost the utilities money I did not mean 
to say that. Obviously, it is going to cost 
the consumers money. 

The total economic and financial im¬ 
pact of this proposal is going to be a re¬ 
duction of about 2 percent of the total 
revenues of the utilities in this country. 
Obviously, that is going to be spread 
among those who pay the other 98 per¬ 
cent. But that is a judgment, I think, 
that the U.S. Senate can make. 

Finally, the Senator from Oklahoma 


talks about people in trailers as opposed 
to people in houses, and they use dispro¬ 
portionately large amounts of electricity. 
The amendment requires the State util¬ 
ity commissions to establish what con¬ 
stitutes a subsistence amount of electric¬ 
ity for all senior citizens, and every senior 
citizen, whether living in a castle or a 
trailer, would get the same subsistence 
amount of energy in that jurisdiction at 
the lowest amount. So I think that may 
help solve some of the problems raised by 
the Senator from Oklahoma. 

Mr. BARTLETT addressed the Chair. 

The PRESIDING OFFICER (Mr. 
Sarbanes) . The Senator from Oklahoma. 

Mr. BARTLETT. In the interest of time 
I am not going to cover every point. I 
would just like to cover really only one, 
and that is a point made about the large 
consumers of energy. In general, the 
larger companies and those engaged in 
some program that uses a lot of energy 
pay rates that are cost-related. It is not 
a welfare for the large companies. It is 
based on cost. This is how the rates have 
been established and maintained over the 
years. 

I am prepared to yield back the re¬ 
mainder of my time. 

Mr. JOHNSTON. Mr. President, is the 
Senator from Colorado ready to vote? 

Mr. BAYH. Mr. President, will the 
Senator yield to the Senator from 
Indiana? 

Mr. HART. Yes. 

Mr. BAYH. Having been in the Presid¬ 
ing Officer's chair I listened with a great 
deal of interest to the dialog here. I do 
not want to prolong it. However, I must 
say that I think the Senator from 
Colorado is opening a door that portends 
a great deal of equity for a lot of 
citizens who are otherwise passed by. 

My comment here is relative to what 
might happen if his effort does not suc¬ 
ceed. I would hope that the whole issue 
of lifeline of a unit rate structure would 
be studied carefully for all households. 
I want to help the elderly. But I hate to 
see poor people and middle-income 
people have to pay a much higher rate 
than industrial users. So I see the Sena¬ 
tor from Colorado approaching this as 
a positive first step. But I would hope 
that in the relatively short period of 
time in the future we could have an 
assessment of how we say to the middle- 
income American or the poor-income 
American who is out there trying to pay 
rent or pay mortgage payments, “We are 
going to get you a rate that is more com¬ 
mensurate with equity rather than have 
you pay a significantly higher fee than 
industrial users.’’ 

Mr. HART. I would like to respond 
briefly to the Senator from Indiana. The 
amendment does exactly what he is pro¬ 
posing. It requires the Secretary to sub¬ 
mit a report to Congress within 18 
months after the enactment of this pro¬ 
vision, studying the extent to which cost 
justified changes in electric rates will 
make possible the extension of a sub¬ 
sistence quantity of electricity to all res¬ 
idences at reduced rate. So although 
this amendment will not require the im¬ 
plementation of a program to solve that 
problem, it takes the first step in identi¬ 
fying options and obtaining information 
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upon which this Congress can legislate 
in the future. 

Mr. BAYH. If the Senator will yield, 
and I am happy to hear this from the 
vantage point of the Presiding Officer’s 
chair, the only thing I heard was assist¬ 
ance to older people over age 62 which 
I think we can say amen to. but when 
we talk about equity in the rate struc¬ 
ture I think we all have to recognize 
there is a good deal of equity existing 
up and down the chronology of the life 
span and going to the burdens borne by 
homeowners and nonhomeowners of all 
age groups. I am glad that is in the 
amendment. 

Mr. HART. The Senator is absolutely 
correct and. because the committee did 
not want to venture too far into that 
field, we merely put this reporting re¬ 
quirement in there to lay the ground¬ 
work for that kind of legislation in the 
future. 

Mr. President, I am prepared to yield 
back the remainder of my time. 

I emphasize that I do not think it 
would be fair to reach the conclusion 
that the committee, by opposing this 
amendment, is turning its back on the 
senior citizens. I understand the floor 
manager’s problems. I understand the 
committee’s problems. But I do believe, 
and I believe very strongly, that this is 
a step that can be taken without breach¬ 
ing the conditions which the committee 
laid down for itself. It addresses an im¬ 
mediate problem for a class of citizens 
in our society who are in tremendous 
difficulty. I think it can be adopted, and 

1 hope it can be supported by the com¬ 
mittee even in the context of its strong 
desire not to go too far in instituting 
utility rate reforms. 

Mr. JOHNSTON. Mr. President, I ap¬ 
preciate the distinguished Senator from 
Colorado putting the opopsition of the 
committee in proper context, not over¬ 
stating the basis of our opposition but 
stating it very accurately, that we are 
not insensitive to the old folks. We would 
like to do something in this field. We 
have serious doubts that this is the right 
approach but in any event, it should be 
studied after hearings. 

For that reason, Mr. President, I am 
ready to move to table and yield back 
the remainder of my time. 

Mr. MATSUNAGA. Mr. President, will 
the Senator from Louisiana yield? 

Mr. JOHNSTON. How much time does 
the Senator desire? 

Mr. MATSUNAGA. Two minutes. 

Mr. JOHNSTON. I yield the Senator 

2 minutes. 

The PRESIDING OFFICER. The Sen¬ 
ator from Hawaii. 

Mr. MATSUNAGA. As the Senator 
from Colorado knows, while a Member 
of the House of Representatives. I was a 
member of the Committee on Aging and, 
as a member of that committee, I cham¬ 
pioned many a cause for the elderly 
citizen. 

As a matter of fact, when I first came 
here the Stevenson amendment was 
about ready to dispose of the Committee 
on Aging here, and I joined with Senator 
Church and was in the forefront to save 
that committee because I thought that 


committee would look after the affairs of 
the elderly. 

As a member of the Energy Committee, 
however, I am troubled that this amend¬ 
ment is being offered to the pending 
measure. I was one of those in the com¬ 
mittee who insisted that this bill, the 
utility rate bill, be limited to making the 
Federal Government an adviser, educa¬ 
tor, and a promoter of good rate struc¬ 
ture among the State utility and local 
utility companies. 

While I fully appreciate what the Sen¬ 
ator from Colorado is trying to do and I 
am in full sympathy with the plight of 
the elderly with reference to their energy 
needs, I am constrained to vote against 
the amendment because it would impose 
and it would require by Federal mandate 
the setting of rates for a special class of 
citizens, and I regret that this amend¬ 
ment is being offered to this bill. I will 
join with the Senator from Louisiana in 
saving, if the Senator would withdraw 
this amendment, we will immediately get 
into a hearing and establish the facts 
in the matter and perhaps bring out a 
bill which would take care of the prob¬ 
lem which the Senator from Colorado so 
ably pointed out. 

Mr. HART. Mr. President, the record 
of the Senator from Hawaii in this field 
is well known and his concern, I think, 
is documented throughout his distin¬ 
guished career in Congress. I think all 
of the senior citizens in the country owe 
him a great debt in this regard. 

I am hopeful that he will not oppose 
this measure. I think there are some 
things that transcend the simplicity of 
committee operations and the attempt to 
make our legislative lives clean and 
orderly. These are immediate and 
strongly felt human needs. I do not mean 
to imply that by voting against this 
amendment Senators are insensitive to 
those needs. I just want to emphasize 
that the senior citizens who are going to 
be cold this winter are not going to take 
much consolation in the fact that the 
committee tried to limit its jurisdiction 
on this bill. Whenever hearings are held, 
the problem is still going to be there and 
the idea of the Federal Government re¬ 
quiring States to adopt a simple and 
straightforward reform of this sort is 
still going to be before us. One more 
winter will have gone into the record 
books and into the lives of the people who 
are most hurt by our failure to act. 

Mr. MATSUNAGA. If the Senator will 
yield, that is the exact point I am try¬ 
ing to make, that this is properly a State 
matter. The State of Hawaii has en¬ 
tered the field by payment of half of all 
the utility bills of those on welfare rolls. 
I am inclined to feel that that is where 
it belongs. 

Since your State and my State have 
taken care of those who are really in 
need of this type of special treatment, 
then perhaps we can encourage the 
other States to do it without imposing a 
mandate, as we are inclined to do now; 
and, being an advisory agency, as the 
Office of the Secretary of Energy will be 
as provided in the bill. I would think 
that we should try this system first in an 
advisory capacity, in this bill, at least. 


Throughout the hearings and through¬ 
out the markup sessions, this was the 
thing that dominated the philosophy of 
the entire bill: That the Federal Govern¬ 
ment will serve in an advisory, educatory, 
and promotional capacity, not one of 
imposing mandates and absolute require¬ 
ments upon the State facilities. 

Mr. HART. Mr. President, today the 
Senate will have an opportunity to cast 
a vote for legislation which will greatly 
ease the economic hardship faced by 
many of our Nation's elderly in dealing 
with the spiraling cost of home energy. 

America’s elderly now number over 
28 million—about 13 percent of the total 
population. Most of these individuals 
live on fixed Incomes. But social security 
and other retirement income sources 
have not kept pace with increasing home 
energy costs. Between 1973 and 1976, 
social security payments increased by 30 
percent. At the same time, energy costs 
for seniors increased by as much as 44.8 
percent in the West, and 61.4 percent in 
the north-central region of the country. 

Recent forecasts by the U.S. Weather 
Service predict another cold winter for 
1977-78. We cannot in good conscience 
permit the elderly to endure another 
winter of cold and economic hardship. 

Mr. President, a number of organiza¬ 
tions have endorsed this lifeline pro¬ 
posal. including the National Council on 
Senior Citizens, the Urban Elderly 
League, the National Association of Re¬ 
tired Federal Employees, the National 
Indian Council on Aging. Environmental 
Action, the Sierra Club, Seattle Depart¬ 
ment of Human Resources, and the Na¬ 
tional Association of Counties. In addi¬ 
tion, the Colorado Congress of Senior 
Organizations, the city and county of 
Denver, and the Boulder County Life¬ 
line are also supporters of the lifeline 
concept. 

Mr. HART. Mr. President, I would only 
say in conclusion that the system of vari¬ 
ous States adopting their own proposals 
threatens to place them at a competitive 
disadvantage. To the degree that utility 
rates are raised for nonelderly consumers 
to help make up the difference in the 
lower rates paid by seniors, industries, 
and large commercial users may decide, 
because of that rate differential, to locate 
in States which do not have lifeline pro¬ 
grams. This possibility is a strong dis¬ 
incentive for a State to enact this kind of 
law in isolation. 

I yield back the remainder of my time. 

Mr. JOHNSTON. Mr. President, I yield 
back the remainder of my time, and I 
move that the amendment be laid on the 
table. 

The PRESIDING OFFICER. The ques¬ 
tion is on agreeing to the motion to lay 
on the table, on which the yeas and nays 
have been ordered. 

Mr. HART. And also on the amend¬ 
ment Itself. 

The PRESIDING OFFICER. And also 
on the amendment itself. The pending 
question is on agreeing to the motion to 
lay on the table the amendment of the 
Senator from Colorado (Mr. Hart). The 
yeas and nays have been ordered, and the 
clerk will call the roll. 

The assistant legislative clerk called 
the roll. 
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Mr. CRANSTON. I announce that the 
Senator from Minnesota (Mr. Hum¬ 
phrey) , the Senator from Arkansas (Mr. 
McClellan) , and the Senator from Mon¬ 
tana (Mr. Metcalf) are necessarily 
absent. 

I further announce that, if present and 
voting, the Senator from Minnesota (Mr. 
Humphrey) would vote “nay.” 

Mr. STEVENS. I announce that the 
Senator from Wyoming (Mr. Hansen) 
is necessarily absent. 

The result was announced—yeas 35. 
nays 61. as follows: 


| Rollcall Vote No. 627 Leg.] 
YEAS—35 


Allen 

Gam 

McClure 

Bartlett 

Glenn 

Morgan 

Bellmon 

Goldwater 

Moynlhan 

Bentsen 

Griffin 

Nunn 

Bumpers 

Hayakawa 

Proxmire 

Burdick 

Rollings 

Scott 

Byrd. 

Huddleston 

Sparkman 

Harry F., Jr. 

Jackson 

Stennls 

Chafee 

Johnston 

Stevenson 

Curtis 

Laxalt 

Talmadge 

Eastland 

Long 

Wallop 

Ford 

Matsunaga 

NAYS—61 

Young 

Abourezk 

Hart 

Pearson 

Anderson 

Haskell 

Pell 

Baker 

Hatch 

Percy 

Bayh 

Hatfield 

Randolph 

Blden 

Hathaway 

Riblcoff 

Brooke 

Heinz 

Rlegle 

Byrd, Robert C. Helms 

Roth 

Cannon 

Inouye 

Sarbanes 

Case 

Javlts 

Sasser 

Chiles 

Kennedy 

Schmitt 

Church 

Leahy 

Schwelker 

Clark 

Lugar 

Stafford 

Cranston 

Magnuson 

Stevens 

Culver 

Mathias 

Stone 

Danforth 

McGovern 

Thurmond 

DeConclnl 

McIntyre 

Tower 

Dole 

Melcher 

Welcker 

Domenlcl 

Metzenbaum 

Williams 

Durkin 

Muskie 

Zorinsky 

Eagleton 

Nelson 


Gravel 

Packwood 



NOT VOTING—4 

Hansen 

McClellan 

Metcalf 


Humphrey 

So the motion to lay on the table was 
rejected. 

Mr HART. Mr. President, I move to 
reconsider the vote by which the motion 
was rejected. 

Mr. JAVITS. I move to lay that motion 
on the table. 

The motion to lay on the table was 
agreed to. 

Mr. HART. Mr. President, I ask unani¬ 
mous consent that the order for the yeas 
and nays on the amendment be with¬ 
drawn and I move the adoption of the 
amendment. 

Mr. BELLMON. I object. 

The PRESIDING OFFICER. The ob¬ 
jection is heard. 

Mr. JOHNSTON. Mr. President, a 
point of order. 

The PRESIDING OFFICER. The Sen¬ 
ator from Louisiana will state the point 
of order. 

Mr. JOHNSTON. I am advised that this 
amendment pertains in part to finan¬ 
cial assistance, that there is no financial 
assistance provision in the bill, and it 
therefore is not germane. 

Mr. HART. Mr. President, a parlia¬ 
mentary inquiry. 

The PRESIDING OFFICER. The Sen¬ 
ator will state it. 

Mr. HART. Mr. President, this amend¬ 
ment does not relate to financial assist- 
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ance, it relates to utility rates. It does I could not see that there were any in- 


not include any financial assistance 
whatsoever. 

Further, it is the understanding of 
the Senator from Colorado that the 
unanimous-consent agreement which in¬ 
cluded this amendment was, in itself, an 
agreement that amendments under that 
unanimous-consent order were germane. 

The PRESIDING OFFICER. Will the 
Senator forbear for a moment while the 
Chair consults as to the germaneness? 

Mr. HART. Mr. President, a parlia¬ 
mentary inquiry. 

The PRESIDING OFFICER. The Sen¬ 
ator from Colorado will state the parlia¬ 
mentary inquiry. 

Mr. HART. Will the Chair inquire of 
the Senator from Louisiana, or would 
the Senator from Louisiana advise the 
Senate, as to what part of this amend¬ 
ment is financial assistance? 

Mr. JOHNSTON. Mr. President, the 
whole thrust of this amendment is for fi¬ 
nancial assistance to the elderly and it 
does not pertain to conservation. The 
whole thrust is inconsistent with that of 
this bill, which is a conservation bill. 

Mr. HART. Mr. President, on its face, 
this amendment does not involve finan¬ 
cial assistance and, therefore, is not out 
of order. 

The PRESIDING OFFICER. It is the 
view of the Chair that the thrust of the 
amendment offered by the Senator from 
Colorado deals with the subject of rate¬ 
making, which is the subject matter dealt 
with by the bill, and that the amend¬ 
ment is, therefore, germane. The point of 
order is not sustained. 

Mr. JOHNSTON. Mr. President, in 
view of the fact that the Senator from 
Colorado won on the motion to table by 
an overwhelming margin, in view of the 
fact of the lateness of the hour and that 
we are trying to get out of here, I hope 
that we can suspend the rollcall vote. 
I, therefore, ask unanimous consent that 
this matter be allowed to go on a voice 
vote and that the order for the rollcall 
be vitiated. 

The PRESIDING OFFICER. Is there 
objection to the request that the order 
for the yeas and nays be vitiated? 

Mr. BELLMON. Mr. President, I renew 
my objection. 

The PRESIDING OFFICER. Objec¬ 
tion is heard. 

Mr. BUMPERS. Mr. President, is it in 
order for me to ask the Senator from 
Colorado a question at this point? 

The PRESIDING OFFICER. If time 
is yielded to the Senator from Arkansas, 
which would have to be off the bill for 
that purpose. 

Mr. BUMPERS. Does the Senator from 
Colorado yield to me? 

Mr. HART. I have yielded back all my 
time on this. 

The PRESIDING OFFICER. The time 
on the bill is under the control of the 
managers. 

Mr. JOHNSTON. I yield such time to 
the Senator from Arkansas as he needs. 

Mr. BUMPERS. Mr. President, I have 
some difficulty with this amendment and 
I voted to table it. It is the sort of amend¬ 
ment that any Member of this body would 
have a very difficult time voting against. 

I was troubled about it for one reason: 


come limitations. For example, it pro¬ 
vides that if you are over 62 and on 
social security, you are qualified for the 
best rate available. 

Is that correct? 

Mr. HART. The Senator is correct. 

Mr. BUMPERS. Would that mean, for 
example, if a person were over 62, he 
would have to be on social security to be 
eligible? 

Mr. HART. No. that is not correct. 

Mr. BUMPERS. If he is over 62, he 
is eligible? 

Mr. HART. That is correct. 

Mr. BUMPERS. If he happens to be 
president of General Motors, he is still 
entitled to the rate? 

Mr. HART. The Senator is correct. The 
debate on this issue went into rather 
elaborate detail. The reasons for that 
were for purposes of simplicity. 

It was the view of many Members of 
the Senate that they do not want the 
Federal Government imposing conditions 
on the States in their rate structures. 
The managers of the bill and the Sena¬ 
tor from Colorado debated that at some 
length. The statistics offered by the 
Senator from Colorado in support of the 
fact that the number of elderly who are 
not only not the president of General 
Motors but below the poverty line, are 
significant enough that, at least in the 
view of, apparently, close to two-thirds 
of the Senate, it is enough to justify 
encouraging a mandate on the existing 
State commission to adopt a rate struc¬ 
ture which addresses that fact. 

Mr. BUMPERS. Does the Senator have 
any figures on what it means to the util¬ 
ity companies in rates? Utility companies 
all have a lot of bonded indebtedness, 
and have a set rate of return. I assume 
this provision, which provides lower 
rates for everybody over 62, would mean 
that, in order for a utility company to 
maintain its present rate of return and 
also amortize its indebtedness, it would 
have to shift the burden of whatever 
benefits are granted to those people over 
62 to all the others under 62? 

Mr. HART. The Senator is correct and 
the Library of Congress study, which is 
in the record in the debate, was a study 
of some length, but to the Senator from 
Colorado, it was to the effect that if 
every citizen of this country over 62 en¬ 
rolled for these benefits, the maximum 
impact on the revenues of utilities across 
this country would be no more than 2 
percent and probably less. The burden 
would be paid by the 98 percent of those 
not covered. 

Mr. BUMPERS. Is anybody covered 
except those persons over 62 ? 

Mr. HART. No. 

Mr. CHAFEE. Mr. President. 

Mr. JOHNSTON. Mr. President. 

The PRESIDING OFFICER. Who 
yields time? The time is under the con¬ 
trol of the manager of the bill. 

Mr. JOHNSTON addressed the Chair. 

The PRESIDING OFFICER. All time 
on the amendment was vielded back. The 
time must now be yielded from the bill. 

The Senator from Louisiana. 

Mr. JOHNSTON. Mr. President, I 
yield myself 2 minutes on the bill. 
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The PRESIDING OFFICER. The Sen¬ 
ator from Louisiana. 

Mr. JOHNSTON. Mr. President, the 
Senator from Arkansas has pointed out a 
very good point. 

The PRESIDING OFFICER. Will the 
Senator suspend for a moment until we 
obtain a little better order in the Senate? 
Would Senators please take their seats 
and clear the aisles? 

Mr. JOHNSTON. Mr. President. I will 
be very brief. Let me just say that for 
those Senators who think that by voting 
for this amendment we can do something 
very politically popular and help the old 
folks, therefore, it will be very much ap¬ 
preciated, let me say that this is but the 
first step into Federal regulation of State 
regulatory processes. 

If we do this, the next step, next 
week, next month, or next year, the 
poor folks will be in, and then after that 

1 guess the young folks, then after that 
the whole panoply of Federal standards 
for State regulation. 

Many people think we ought to have 
Federal standards for State regulation, 
but for those who do, let me say that 
they ought to proceed only after hear¬ 
ings. We have not had hearings on life¬ 
line rates. There are many lifeline rates 
instituted by States already in operation. 

This is going to throw those lifeline 
rates out and substitute a Federal rule 
that says that 62 years of age is all we 
have to have and we qualify for a life¬ 
line rate. We get subsidized at 62 by a 
poor person who is under 62. 

If that is the kind of Federal rule we 
want to declare, then I say that we 
ought to proceed only after hearings. 

That is the only basis for objecting to 
this. Let us at least have a modicum of 
hearings before we impress Federal 
regulations on State regulatory proceed¬ 
ings. 

Let me say just one more thing and I 
will sit down. 

The most salient point that was made 
against Federal control of State regu¬ 
latory proceedings is what it will do to 
the rate base in the State and, in turn, 
the ability of States to procure money 
on the bond markets. 

Every one of the Wall Street people 
we had testify before our committee 
stated that to put this wild card in. 
Federal regulation with Federal delays 
and Federal uncertainty, in a field we 
know nothing about, is going to deprive 
utilities of the ability to go into the 
bond market and finance their— 

The PRESIDING OFFICER. The 2 
minutes have expired. 

Mr. JOHNSTON. Mr. President, I will 
yield 2 minutes to the Senator from 
Colorado, and we want to bring this to 
a conclusion. 

Mr. HART. I was prepared several 
minutes ago. 

Mr. CHAFEE addressed the Chair. 

The PRESIDING OFFICER. The Sen¬ 
ator from Colorado was recognized for 

2 minutes by the Senator. 

Mr. JOHNSTON. Mr. President, if I 
may first yield to the distinguished Sen¬ 
ator from Rhode Island 2 minutes be¬ 
cause he had asked before, then I will 
yield 2 minutes to the Senator from 
Colorado. 

CXX1II-2041—Part 25 


The PRESIDING OFFICER. The Sen¬ 
ator from Rhode Island is recognized for 
2 minutes. 

Mr. CHAFEE. Mr. President, just a 
couple of quick questions to the Senator 
from Colorado. 

As I understand it, this bill, as it says, 
mandates that the States do this, is 
that correct, they have to do this? 

Mr. HART. Yes, the Senator is correct. 

Mr. CHAFEE. The second point, no 
matter how wealthy a person is at 62, 
he can get this? 

Mr. HART. The Senator is correct. 

Mr. CHAFEE. And under the Senator's 
statistics, that will increase the rates of 
everybody else, to some degree. How 
much is debatable, but to some degree. 

Mr. HART. To a very slight degree. 

Mr. CHAFEE. Well, 2 percent, or 
whatever it is. 

And, therefore, am I further correct 
that this could well work out that an 
impoverished person who is less than 62 
has his electric rates go up to pay for 
the president of General Motors who is 
over 62 who gets this benefit, is that 
correct? 

Mr. HART. The Senator is correct. 

But as I observed on the same ques¬ 
tion from the Senator from Arkansas, 
every senior citizen in our society is not 
the retiring president of General Motors. 

Mr. CHAFEE. That is absolutely so. 

Mr. HART. And 7 million senior citi¬ 
zens in this country, which is about 20 
percent of the elderly population, live 
below the poverty level. The median in¬ 
come of elderly households was $7,300 in 
1975. One-fourth of the elderly families 
in America received incomes below 
$5,000. 

Now, if we want a simple proposal to 
take care of a serious problem in this 
country, then this is the way to do it. 

If we do not want to hedge about it. 
and conform to the limited Federal regu¬ 
lation the Senator from Louisiana claims 
he wants, this is the way to do it. 

Mr. STEVENS. Will the Senator 
yield? 

Mr. CHAFEE. Of my 2 minutes, if I 
may ask. how much time have I got? 

The PRESIDING OFFICER. One min¬ 
ute remains. 

Mr. CHAFEE. Let me just say. this is a 
case in which the Federal Government is 
mandating that every State do some¬ 
thing. He talks about the older people. 
While we are dealing with people over 62, 
we are imposing a higher rate on those 
who are younger and in many cases can¬ 
not afford this additional rate. It seems 
to me it is the ultimate in big brother, 
and the Federal Government telling 
States what they should do. 

I thank the Chair. 

Mr. STEVENS. Will the manager of 
the bill allow me to have 2 minutes on the 
bill? 

Mr. BARTLETT. Yes. 

The PRESIDING OFFICER. The Sen¬ 
ator from Alaska is recognized for 2 
minutes. 

Mr. STEVENS. May I say to the Sen¬ 
ator from Colorado, I voted not to table 
the amendment because I heard part of 
the discussion in which the manager of 
the bill urged that some sort of study be 
made concerning this proposition. 


I say to the Senator from Colorado, I 
will vote against the amendment if I 
have to do so. I do think he has a very 
good idea, one we ought to pursue, but 
one we ought to know a little more about 
before it becomes law. I would hope that 
he would accept the suggestion of the 
Senator from Louisiana to have some 
sort of provision in the bill to start the 
process that will achieve the objective 
that I believe we mutually seek. 

But I do not think that now is the time, 
or that I know enough about it, to impose 
it in this bill and make it mandatory to 
the States at this time. 

I came back to this discussion to urge 
the Senator to accept the offer of the 
Senator from Louisiana. We did not want 
to see it tabled, nor the idea destroyed, 
but we want to see—for myself I would 
like to see—a greater amount of knowl¬ 
edge and more specific information con¬ 
cerning how it could be achieved. 

For instance, I am not so far from the 
age of 62. My kids live in my house up in 
Alaska. But our utility bill is paid by me. 

Now, they are working. Are they going 
to get a preferential rate on my place in 
Alaska when I am 62? 

Mr. HART. That would depend on the 
Alaska Public Utilities Commission. 

Mr. STEVENS. I think a lot more 
knowledge should be gathered on this, 
particularly in terms of its impact as to 
where this total rate readjustment is go¬ 
ing to come. 

Again. I think the Senator is right, 
that the older people in this country are 
facing higher and higher real property 
taxes, higher and higher taxes for en¬ 
ergy, they are facing the problems of in¬ 
flation on fixed incomes, and we need to 
do something to help them. 

The PRESIDING OFFICER. The Sen¬ 
ator's 2 minutes have expired. 

Mr. BARTLETT. Mr. President, I yield 
myself 2 minutes on the bill. 

The PRESIDING OFFICER. The Sen¬ 
ator from Oklahoma. 

Mr. BARTLETT. Mr. President, I 
would like to point out to my colleagues 
that the bill for this welfare program is 
going to be paid by the consumers of 
electricity, not the utilities. The utilities, 
of course, in their rate-making appeals 
and applications through the various 
agencies of the State government that 
regulate them, will be granted this 
amount of money. 

I also point out that there was a TVA 
study made, and in this sample, the life¬ 
line rate, on the average, produced higher 
electric bills for 26 percent of the low- 
income families, those already facing the 
highest bills under conventional rates, 
and at the same time meant reduced 
electric bills for 49 percent of high-in¬ 
come families. In other words, this life¬ 
line rate would have resulted in 26 per¬ 
cent of low-income families subsidizing 
49 percent of the high-income families, 
clearly a self-defeating result. 

I also point out that the poor who pay 
rent will have this in their rent, and they 
are going to be subsidizing—if their en¬ 
ergy costs are in the rent—this along 
with all the other consumers. 

So I think it gives very little leeway 
to the States. The State regulatory agen¬ 
cies. as I understand it, can only set the 
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amount of energy involved as a minimum 
subsidy for the elderly. I feel very 
strongly that this needs a lot of work be¬ 
fore the Senate should pass on it. 

PRIVILEGE OF THE FLOOR 

The privilege of the floor was re¬ 
quested by the following Senators for 
various staff personnel, for which unani¬ 
mous consent was obtained: Senator 
Harry P. Byrd, Jr., Senator Glenn, Sen¬ 
ator Gravel, Senator Leahy, Senator 
Javits, Senator Zorinsky, Senator Bart¬ 
lett, Senator Hatch, Senator Heinz, 
Senator Wallop, and Senator Danforth. 

Mr. JOHNSTON. Mr. President. I am 
prepared to yield back the remainder of 
my time. 

The PRESIDING OFFICER. All time 
on the amendment has been yielded back. 
There is time on the bill to be yielded by 
the managers, if they choose to do so. 

Mr. ALLEN. Mr. President, will the 
Senator yield about 2 minutes, so that I 
can ask the sponsor of the amendment 
a question? 

Mr. JOHNSTON. Yes. I yield 2 
minutes. 

The PRESIDING OFFICER. The Sen¬ 
ator from Alabama is recognized for 2 
minutes. 

Mr. ALLEN. I ask the distinguished 
author of the amendment what the 
meaning is of section 19, on page 7, which 
says that there is authorized to be ap¬ 
propriated such sums as may be neces¬ 
sary to carry out the provisions of sec¬ 
tions 15, 16, 17, and 18 of the act. Sec¬ 
tion 15, of course, is the one that man¬ 
dates that this low rate shall be put into 
effect. 

The question I ask is this: Does that 
mean the Government would provide a 
subsidy for the putting in of that rate? 

Mr. HART. Mr. President, will the Sen¬ 
ator yield me time to answer the ques¬ 
tion? I do not have any time. 

Mr. JOHNSTON. The Senator has 2 
minutes. 

Mr. ALLEN. I have 2 minutes. 

Mr. HART. Mr. President, the purpose 
of this amendment is not for the Federal 
Government to finance the rate changes, 
first, since they will be modest in any case 
and merely need to be changes made by 
respective State utility commissions. 

Section 19 could be clarified, and I will 
be more than happy to clarify it, that its 
intent and purpose is to provide the nec¬ 
essary funding for carrying out the study 
provisions of this amendment, which are 
to look into the necessity of overall in¬ 
cremental pricing rate reforms. 

Mr. ALLEN. Does not the Senator 
agree that the wording would indicate 
that the Government was going to pro¬ 
vide a subsidy to provide for this low 
rate? 

Mr. HART. No, that is not the intent, 
nor do I think it says that—necessary to 
carry out the provisions of the section. 
That should be altered only to reflect the 
study provisions of the amendment. 

Mr. ALLEN. Will the Senator ask for 
permission to have a modification of that 
portion of the amendment? 

Mr. HART. Yes. 

Mr. President, I ask unanimous con¬ 


sent that it be in order to modify the 
amendment to delete, in section 19, sec¬ 
tions 15, 16, and 17. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HART. I thank the Senator from 
Alabama. 

Mr. GOLDWATER. Mr. President, will 
the Senator yield for a question? 

Mr. HART. I do not have the floor. 

The PRESIDING OFFICER. The 2 
minutes yielded to the Senator from 
Alabama have expired. 

Will the Senator send the modification 
to the desk? 

The modified amendment is as follows: 

"LIMITED AUTHORIZATION OF APPROPRIATIONS 

"Sec. 19. There are authorized to be appro¬ 
priated such sums as may be necessary to 
carry out the provisions of section 18 of this 
Act. 

“EFFECTIVE DATE 

“Sec. 20. The provisions of sections 15. 16. 
17. and 18 of this Act shall take effect ninety 
days after the date of enactment and shall 
remain In force for a period not to exceed 
three years thereafter.". 

On page 16, line 19, strike out "Sec. 15.” 
and Insert In lieu thereof "Sec. 21.". 

On page 16. line 20, Immediately after 
"out” Insert the following: "sections 1 
through 14 of”. 

The PRESIDING OFFICER. All time 
on the amendment has been yielded back. 

The question is on agreeing to amend¬ 
ment No. 1399, as modified. On this ques¬ 
tion the yeas and nays have been or¬ 
dered, and the clerk will call the roll. 

The legislative clerk called the roll. 

(Mr. CANNON assumed the chair.) 

Mr. GOLDWATER (when his name 
was called). Present. 

Mr. CRANSTON. I announce that the 
Senator from Minnesota (Mr. Hum¬ 
phrey) , the Senator from Arkansas (Mr. 
McClellan), the Senator from Montana 
(Mr. Metcalf), and the Senator from 
Illinois (Mr. Stevenson) are necessarily 
absent. 

On this vote, the Senator from Min¬ 
nesota (Mr. Humphrey) is paired with 
the Senator from Illinois (Mr. Steven¬ 
son). If present and voting, the Sena¬ 
tor from Minnesota would vote “yea” and 
the Senator from Illinois would vote 
"nay.” 

Mr. STEVENS. I announce that the 
Senator from Wyoming (Mr. Hansen) 
and the Senator from Virginia (Mr. 
Scott) are necessarily absent. 

The result was announced—yeas 57, 
nays 36, as follows: 


[Rollcall Vote No. 528 Leg.] 
YEAS—57 


Abourezk 

Gravel 

Nelson 

Anderson 

Hart 

Pack wood 

Baker 

Haskell 

Pearson 

Bayh 

Hatfield 

Pell 

Blden 

Hathaway 

Percy 

Brooke 

Heinz 

Randolph 

Byrd. Robert C. Inouye 

Riblcoff 

Cannon 

Jackson 

Riegle 

Case 

Javits 

Roth 

Chiles 

Kennedy 

Sarbanes 

Church 

Lugar 

Sasser 

Clark 

Magnuson 

Schmitt 

Cranston 

Mathias 

Schwelker 

Danforth 

McGovern 

Sparkman 

DeConcini 

McIntyre 

Stone 

Domenlci 

Melcher 

Thurmond 

Durkin 

Metzenbaum 

Tower 

Eagleton 

Moynthan 

Weicker 

Ford 

Muskie 

Williams 


NAYS—36 


Allen 

Gam 

McClure 

Bartlett 

Glenn 

Morgan 

Bellmon 

Griffin 

Nunn 

Bentsen 

Hatch 

Proxmlre 

Bumpers 

Hayakawa 

Stafford 

Burdick 

Helms 

Stennls 

Byrd, 

Hollings 

Stevens 

Harry F.. Jr. 

Huddleston 

Talmadge 

Chafee 

Johnston 

Wallop 

Culver 

Laxalt 

Young 

Curtis 

Leahy 

Zorinsky 

Dole 

Long 


Eastland 

Matsunaga 



ANSWERED "PRESENT"—! 


Goldwater 
NOT VOTING—6 

Hansen McClellan Scott 

Humphrey Metcalf Stevenson 

So amendment 1399 was agreed to. 

Mr. HART. Mr. President, I move to 
reconsider the vote by which the amend¬ 
ment was agreed to. 

Mr. METZENBAUM. I move to lay 
that motion on the table. 

The motion to lay on the table was 
agreed to. 

Several Senators addressed the Chair. 

The PRESIDING OFFICER. The 
Senator from Massachusetts. 

Mr. ROBERT C. BYRD. Mr. President, 
will the Senator yield to me for a unani¬ 
mous-consent request? 

Mr. BROOKE. I yield. 

UNANIMOUS-CONSENT REQUEST 

Mr. ROBERT C. BYRD. Mr. President, 
this request has been cleared with Mr. 
Brooke, the author of the amendment, 
and with Mr. Nelson, the manager of 
the bill. 

I ask unanimous consent that each of 
the amendments by Mr. Brooke be 
reduced in half as to time with the ex¬ 
ception of the first one. 

Mr. DURKIN. Mr. President, reserving 
the right to object. 

The PRESIDING OFFICER. Without 
objection- 

Mr. DURKIN. No. 

Mr. BUMPERS. Reserving the right to 
object. 

Mr. DURKIN. Mr. President, there is 
a strong possibility that the Senator's 
amendment numbered 1404 is subject to 
a point of order in that it deals primarily 
with financial assistance and there is no 
financial assistance in the bill before us. 
As long as this unanimous-consent re¬ 
quest will in no way impede anyone’s 
ability to raise that point of order and 
to have that point of order sustained, if 
this unanimous-consent request in no 
way impacts on that, then I do not think 
I would have an obiection. 

Mr. ROBERT C. BYRD. Mr. President, 
could we except amendment numbered 
1404 so that there will be no problem in¬ 
volved in my time request? 

Mr. DURKIN. Mr. President. I have not 
had a chance to look at the other amend¬ 
ments. They might be equally deficient. 

Mr. ROBERT C. BYRD. All right. 
I withdraw my request. 

Mr. JOHNSTON. Mr. President. I won¬ 
der if the Senator will bring up that 
amendment at this time and have that 
ruled on before we have debate on it? 

Mr. BROOKE. Mr. President. I shall 
call up my amendment and I wish that 
we proceed in the usual order. I think at 
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the appropriate time if the Senator 
wishes to raise the point of order he can 
raise the point of order. But I wish to 
proceed with my amendment. 

Mr. HASKELL. Mr. President, will the 
Senator yield? 

Mr. BROOKE. I yield to the Senator 
from Colorado. 

Mr. HASKELL. Mr. President, I thank 
the Senator from Massachusetts for 
yielding to me. 

The PRESIDING OFFICER. The Sen¬ 
ator from Colorado. 

DP AMENDMENT NO. 875 

(Purpose: To prevent discrimination by util¬ 
ities against certain energy consumers uti¬ 
lizing alternative energy sources) 

Mr. HASKELL. Mr. President. I send 
an unprinted amendment to the desk and 
ask for its immediate consideration. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The second assistant legislative clerk 
read as follows: 

The Senator from Colorado (Mr. Haskell) 
proposes an unprlnted amendment numbered 
875. 

Mr. HASKELL. Mr. President. I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 

On page 12. line 8, after "COGENERATION" 
insert a comma and "BACK-UP POWER,". 

On page 13. between lines 16 and 17. Insert 
the following new paragraph: 

"(c) Not later than one year after the date 
of enactment of this Act, the Secretary of 
Energy shall, after consultation with repre¬ 
sentatives of State regulatory authorities, 
electric utilities, and alternative energy in¬ 
dustries and consumers, recommend to State 
regulatory authorities guidelines for the pur¬ 
pose of preventing utilities from engaging in 
any conduct which results in unreasonable or 
discriminatory rate or pricing structures or 
practices against consumers that utilize 
power facilities other than those provided or 
otherwise supplied by any such utility in¬ 
cluding. but not limited to solar, geothermal, 
photovoltaic, wind, and other power sources 
as the Secretary may decide.”. 

Mr. HASKELL. Mr. President, a prob¬ 
lem which is not addressed in the pend¬ 
ing Public Utilities Regulatory Policy Act. 
S. 2114. is the matter of discrimination 
by utilities against certain energy con¬ 
sumers who utilize alternative energy 
systems. Although section 12 requires 
guidelines for prohibiting discrimination 
against cogenerators and small power 
producers, this section does not address 
the problem of discrimination against 
other alternative energy systems which 
require backup power for varying pe¬ 
riods of time, such as solar hot water 
and space heating systems. Unless back¬ 
up power is available for these systems 
at reasonable rates and under equitable 
conditions, the economic feasibility and 
marketability of many alternative en¬ 
ergy systems will be inhibited. As a re¬ 
sult, the widespread use of these alterna¬ 
tive energy systems which have the po¬ 
tential to conserve large quantities of 
nonrenewable fuels will not be realized. 

Although reports of discrimination 
are not widespread yet. they are numer¬ 
ous enough to cause concern, especially 


if we are serious about expanding the 
utilization of alternative energy systems 
in the near future. The most recent ex¬ 
ample of discrimination was reported in 
the September 30 issue of New Times in 
an article entitled “Sun Wars.” In this 
instance a builder had installed solar 
units in a large residential complex and 
the local gas utility arbitrarily changed 
the development’s classification to “non- 
residential." In essence, this means that 
unlike other housing developments, this 
one would be subject to having its fuel 
supply interrupted or curtailed in times 
of shortages. 

In addition to this instance, we have 
received information from a number of 
State energy offices recounting cases of 
alleged discrimination. While alternative 
energy systems which require backup 
power should pay their fair share, they 
should not be discriminated against. 
This amendment will require that the 
Secretary of DOE recommend guidelines 
for utilities which are designed to in¬ 
sure that practices and rate structures 
do not arbitrarily discriminate against 
these promising new technologies. The 
Secretary would develop guidelines for 
utilities, not rules, which would thus in¬ 
sure responsiveness to regional differ¬ 
ences and be consistent with the position 
adopted by the committee in reporting 
S. 2114. Moreover, a provision similar to 
this one passed in the House. 

Mr. President, it is my understanding 
that this amendment has been cleared 
with both sides of the aisle. 

Basically what it does is say that the 
Secretary of DOE is required to recom¬ 
mend guidelines to State public utility 
commissions so that there will not be any 
discrimination in their ratemaking or 
other practices which has an adverse 
effect on alternate energy systems, such 
as solar hot water and space heating sys¬ 
tems There have been examples of dis¬ 
crimination reported in California and 
Massachusetts and one close call in Colo¬ 
rado where the utility eventually re¬ 
scinded its order. 

I think we all agree that this goes di¬ 
rectly against the national energy policy 
goals. 

Mr. President, I, therefore, ask that 
my amendment be adopted. 

Mr. JOHNSTON. Mr. President, this 
amendment is consistent with the gen¬ 
eral thrust of the committee’s considera¬ 
tion of this bill. It provides for guide¬ 
lines relating to nondiscriminatory prac¬ 
tices. It does not put a Federal mandate 
on the State, but rather requires them to 
come up with their own guidelines. 

Mr. HASKELL. That is correct. 

Mr. JOHNSTON. We think it is an ex¬ 
cellent amendment and we support it. 

The PRESIDING OFFICER. Is all time 
yielded back? 

Mr. BARTLETT. Mr. President, I shall 
make a very short statement. 

I concur with my colleague who is 
managing the bill. This permits the 
Federal Government to make recommen¬ 
dations, but those recommendations are 
not binding on the agencies which regu¬ 
late the utilities. 


I think this is the understanding, and 
I support this amendment and accept it. 

Mr. JOHNSTON. Mr. President, I yield 
back the remainder of my time. 

Mr. BARTLETT. Mr. President, I yield 
back the remainder of my time. 

The PRESIDING OFFICER. All time 
is yielded back. The question is on agree¬ 
ing to the amendment of the Senator 
from Colorado. 

The amendment was agreed to. 

Mr. HASKELL. Mr. President. I thank 
my friend from Massachusetts very 
much. 

The PRESIDING OFFICER. The Sen¬ 
ator from Massachusetts. 

Mr. BROOKE. Mr. President, I ask 
unanimous consent that Meg Powers, of 
my staff, be accorded the privilege of the 
floor during the consideration of the bill 
presently before the Senate and any and 
all votes thereon. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BROOKE. Mr. President, there is 
no longer any question that the avail¬ 
ability and management of electric 
utilities- 

The PRESIDING OFFICER. Who 
yields time to the Senator from Mas¬ 
sachusetts? 

Mr. DURKIN. Mr. President, how 
much time does the Senator need on the 
bill? 

Mr. BROOKE. I need 30 minutes. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. DURKIN. How much time remains 
on the bill? 

The PRESIDING OFFICER. The Sen¬ 
ator from Louisiana has 36 minutes, and 
the Senator from New Mexico has 57 
minutes. 

Mr. BROOKE. Mr. President, under 
those circumstances- 

Mr. DURKIN. How about 5 minutes? 

Mr. President. I reserve my right to 
object to any Senator’s request. 

The PRESIDING OFFICER. The Sen¬ 
ator always has a right to object. No 
unanimous-consent request is pending. 

Mr. BARTLETT. Mr. President, will 
the Senator yield? 

Mr. BROOKE. I am very pleased to 
yield. 

Mr. BARTLETT. Is the Senator han¬ 
dling the time or if he is not handling 
the time. I shall yield? I wish to make 
sure the Senator has time. 

Mr. BROOKE. I was asking for 30 
minutes. 

The PRESIDING OFFICER. The Chair 
is inquiring who yields time to the Sen¬ 
ator from Massachusetts. 

Mr. BARTLETT. I yield 30 minutes to 
the Senator from Massachusetts. 

The PRESIDING OFFICER. Thirty 
minutes is yielded to the Senator from 
Massachusetts. 

Mr. BROOKE. Mr. President, there is 
no longer any question that the avail¬ 
ability and management of electric 
utility energy is a matter of national con¬ 
cern. Energy resources in general did not 
become a matter of public policy with the 
introduction of the President’s energy 
program. For over 2 years, the Nation 
has been implementing laws whose sole 














32438 


CONGRESSIONAL RECORD — SENATE 


October 5, 1977 


public purpose is the conservation and 
production of our domestic energy re¬ 
sources. 

And electric energy in particular domi¬ 
nates a large part of the energy sector. 
Twenty-nine percent of our primary fuel 
resources are consumed by the electric 
utilities which produce therefrom 12 
percent of the end-use energy consumed. 
Furthermore, electricity’s share of our 
consumption is increasing and may well 
double before the end of the century. 

And no one seriously questions that 
utilities have general problems whose im¬ 
pact falls on consumers across the Na¬ 
tion. Every Senator is aware that custom¬ 
ers are begging for relief from escalating 
utility bills. Some of the price increases 
that horrified us so much in the last 3 
years are now leveling off to a steady rate 
of increase rather than to the sudden 
upward swings to which we became so 
unhappily accustomed. But. in the past 
year, electric bills nationally rose more 
than 9 percent, almost 3 percent higher 
than the general cost of living. Indeed, 
since the Arab oil embargo, the average 
utility bill in the United States has in¬ 
creased over 70 percent. And in areas like 
my own where we depend on imported 
fuel for peak load power in our utilities 
we have seen those costs escalate even 
more. The northeast pays the highest 
electricity bills in the Nation, with Mas¬ 
sachusetts being the highest cost State, 
second only to New York City, in its rates. 
This is in spite of the fact that we have 
taken the risks of relying more heavily 
on nuclear powered generation than has 
any other part of the country. In fact, 
we have three times the national average 
of nuclear baseload generating capacity. 
But there is virtually no region of the 
country, and there is surely no U.S. Sen¬ 
ator, that has not identified utility prices 
as a major problem and a continuing 
dilemma. 

Not only is it perfectly evident that 
managing electric power is of national 
interest. It is also clear that there are 
management strategies, particularly re¬ 
structuring of rates, which can increase 
the efficiency of precious basic energy re¬ 
sources. save power, reduce the growth 
of energy demand, reduce the need for 
energy capital, and maximize economic 
and procedural justice to end-users of 
electricity. 

Mr. President, I suggest, therefore, that 
the overall definition of the policy prob¬ 
lem and even the nature of the most ef¬ 
fective solutions to that problem are 
fairly obvious. The only thing that is not 
yet obvious is what the Congress of the 
United States is going to do about it. And 
those of us who have worked on these is¬ 
sues for some years are deeply disap¬ 
pointed. The apparent response of the 
Senate Energy Committee is to do simply 
nothing. 

There is really no other way to inter¬ 
pret this legislation before us. The ac¬ 
companying report characterizes devel¬ 
opment of standards as “an unneces¬ 
sary intrusion” without any adequate ex¬ 
planation. Instead, we are presented with 
a bill which provides that the Secretary 
may collect information and make sug¬ 
gestions about rates to commissions, or to 
nonregulated utilities, which happen to 


be holding hearings. These suggestions 
are to be essentially ad hoc, based on no 
formalized body of Federal policy. And 
the Department's ability to be a presence 
at all depends on future appropriations 
for staff. Also, the Secretary’s rights as 
a party in any proceeding are so limited 
by this measure that they are less than 
those of any other party to the case. The 
Secretary may not appeal even an arbi¬ 
trary and capricious rate decision. Thus, 
nothing requires consideration of her or 
his recommendation. Indeed, there may 
be a bias against such consideration since 
regulators usually feel a need to protect 
their decisions against possible appeal. 
Finally, we are asked to enact a great 
many studies, including a continuation 
of the kind of research efforts we author¬ 
ized 2 years ago precisely so that by this 
time we could make some policy deter¬ 
minations about appropriate Federal 
strategies. 

I think if we are frank about what has 
happened in the course of consideration 
of this measure, we will be forced to ad¬ 
mit that the timidity of this approach is 
a direct result of the emotional symbolic 
appeals that have characterized discus¬ 
sions of this issue. 

A massive and expensive campaign of 
letters to stockholders following a for¬ 
mat suggested by utilities’ national trade 
associations has caused unwarranted 
fears among those who depend on utility 
stocks for income. The kind of rhetoric 
that is typical in the letters from the util¬ 
ities to their owners include such threats 
as “the very survival of the United States 
as a free nation is threatened.” or “this 
is a doomsday plan” or "this is an at¬ 
tempted power grab by Washington fed¬ 
eralists”—a phrase which many com¬ 
panies seemed to fancy, and finally, “the 
free enterprise system will be doomed.” 
I have some examples of this widely dis¬ 
seminated nonsense and I ask unanimous 
consent that they be printed in the Rec¬ 
ord following my remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 

Mr. BROOKE. Mr. President, no 
elected official wants to confront an elec¬ 
torate that has been frightened by such 
demagogic and simplistic appeals. But 
we in the Congress have a responsibility 
to provide leadership on these energy is¬ 
sues and if we had done so sooner it is 
very likely that this kind of reaction¬ 
ary and uninformed response would 
never have arisen at all. As things stand, 
I am sure we can establish a sound pol¬ 
icy initiative and explain it to the Amer¬ 
ican people who are entitled to all of the 
facts. 

Of course, it is only natural that many 
elected officials see the problems of the 
utilities as so complex that they feel 
there will be no obvious political reward 
from the sophisticated, yet not highly 
visible, solutions that Federal action 
might advance. Indeed, most of us here 
realize that there is no magic answer 
to continuing increases in consumer 
electric bills. But that is no reason for 
the Congress of the United States to 
abandon the problem to the 50 States 
and to let State officials absorb the politi¬ 
cal reaction that utility regulation some¬ 


times evokes. I appeal to all of my col¬ 
leagues to realize that, if the utilities’ 
problems of cost, inefficiency, growth 
rates, and dependence on fossil fuels are 
not resolved the Congress will even¬ 
tually be required to find a solution any¬ 
how. And we will be under far greater 
pressure than we now find ourselves. 
These issues will be coming right back 
here to us in the long run. We should 
not wait for a full blown crisis to take 
the responsibilities that are rightfully 
ours. 

Mr. President, I submit that congres¬ 
sional passage of any half-way measure 
like the one before us today would send 
a clear and negative signal to regulators 
at the State level. It would say that the 
expectation of clear Federal policy guid¬ 
ance and direction under which State 
commissions have operated in the last 4 
years, is not to be fulfilled. It will signal 
that there will be no minimal policy that 
could equalize ratemaking among juris¬ 
dictions. Thus, we would again be saying 
that progressive States which might act 
to establish policies which could further 
advance us toward our national energy 
goals will be penalized in competition for 
new industry. If the Federal Govern¬ 
ment’s embryonic energy leadership is to 
be shackled by the Congress in the way 
this committee proposes, then the day 
when consumers can evaluate the true 
value of their energy demand and modify 
their behavior to reduce current wasteful 
practices has been indefinitely and un¬ 
necessarily delayed. The interjurisdic- 
tional competition to provide cheap elec¬ 
tric power on convenient terms, regard¬ 
less of the energy consequences, could 
well resume. And all this, Mr. President, 
at a time when we could instead be pro¬ 
viding real guidance which would reduce 
future energy demands and save con¬ 
sumers money. 

The committee’s approach suggests 
that States can essentially do the job on 
their own. I think it is important to ex¬ 
amine the record more realistically, as 
this is probably the fundamental dispute 
between the committee and the coalition 
backing my amendments. 

To be sure, there is a new awareness 
on the part of State commissioners that 
there is a changing environment for util¬ 
ities. There is a fair amount of studying 
underway. The National Association of 
Regulatory Utility Commissions is 
gathering data under the auspices of 
Electric Power Research Institute in the 
industry's first general attempt to ana¬ 
lyze rate design improvements. DOE has 
funded various small demonstrations in 
15 States. Overall, 25 States have studied 
or are studying rate redesign in serious 
evidentiary hearings. 

On the surface, this seems to be prog¬ 
ress. But the true test is whether a firm 
commitment is made to act. And 12 of 
those 25 States have already decided to 
take no action. It is essential to recog¬ 
nize that according to DOE in every case 
States have not made this decision, be¬ 
cause they find rate reform inappropriate 
to the State’s needs. Rather these com¬ 
missions cite lack of data and inability 
to get it readily as their reason for not 
instituting change. 

Only four States—New York, Call- 
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fomia, Wisconsin, and Michigan—have 
ordered rate reforms into effect in se¬ 
lected service areas. Virginia will do so 
in PEPCO’s service area in 1979. Penn- 
sylvana and Vermont have optional 
time-of-day rates in effect in some areas. 
And only three more—Connecticut, 
Maryland, and North Carolina—have 
asked utilities to file time-of-day rates 
for certain industrial customers for spe¬ 
cific commission consideration. This 
means 10 States have some rate reforms 
in effect in some areas. The rest are 
awaiting either further assistance and 
resources and/or further signals as to 
how other States are going to act. 

There can be no question that commis¬ 
sions recognize they do not have the re¬ 
sources to proceed to reform their prac¬ 
tices alone. One indication of their 
weakness is that on the average, expen¬ 
ditures by commissions for State utility 
regulation in the United States amount 
to less than one-tenth of 1 percent 
of the revenues of the regulated 
utilities. About half of all State com¬ 
missions employ 20 or fewer staff, in¬ 
cluding part-time, clerical, and support 
personnel, for gas and electric utility 
regulation, and about half the larger 
commissions employ 50 or fewer. With 
such small staffs, commissions can do 
little more than react to the expensive 
and sophisticated presentations of utili¬ 
ties and their more active customers who 
are usually well represented by skilled 
counsel. 

The fact that 23 commissions had to 
be turned away from funding they had 
applied for under ECPA title II on the 
first round of grants and that 27 were 
refused on the second round of grants 
shows the crying need at the State regu¬ 
latory level. In the face of such demands 
for help, the committee cannot argue 
that all is well at the State regulatory 
bodies. 

We are all familiar with the essentially 
conservative bias built into State regula¬ 
tory processes. And that bias, explains 
the slow pace of change at that level. 

First, the capital-intensiveness and 
traditional stability of utilities have 
created a very cautious, conservative in¬ 
dustry, and regulatory system. Second, 
utility ratemaking has long been used to 
expand energy sales and to subsidize cer¬ 
tain groups of customers, not always 
industrial customers, to be sure. Rela¬ 
tively little attention has been paid to 
overall “system optimization.’’ Third, the 
recent public outcry over rate Increases, 
nuclear plant siting, environmental 
protection, and other utility issues has 
made rational discussion of ratemaking 
almost impossible, especially in the 
absence of technical resources. And 
finally, most commissions are too cau¬ 
tious to act in such a manner as to harm 
major customers’ competitive position 
when there is no guarantee other States 
will take any kind of similar action. Mr. 
President, this refusal by the committee 
to establish a Federal policy direction 
does not free the State commissions. It 
leaves them shackled to the status quo. 
without support or leadership. 

This review of the continuing pros¬ 
pects for State inaction shows that a 
failure to establish a clear Federal policy 


on electric energy would plainly be 
irresponsible. On the other hand, I would 
agree with anyone who suggested that a 
Federal takeover of regulation would be 
equally, if not more, irresponsible. For 
it is perfectly true that no central au¬ 
thority today exists as is able to propose 
regulation for local situations. However, 
it is time to face honestly the fact that 
no bill considered by the Congress this 
session envisioned any such takeover as 
the rhetoric of the industry opponents 
tried to suggest. We may disagree among 
ourselves about the subjects and proce¬ 
dures concerning which there should be 
broad Federal standards. And we may 
reasonably argue what the legal force of 
those standards would be. But I feel 
strongly that we cannot question our 
responsibility at least to establish a gen¬ 
eral policy and to insure that it is taken 
seriously. And, although I have long per¬ 
sonally favored a much tougher kind of 
Federal standard, my amendments are 
designed only to assure that a clear 
message about the importance of reform 
go forward from the Senate today. 

In essence, the five amendments, which 
the bipartisan coalition supported by the 
administration is offering, taken to¬ 
gether, would put the Senate on record 
as taking utility reform seriously. We 
propose to offer the States enough staff 
and financial support to do the difficult 
analysis required in any serious rate 
reform undertaking. We propose to make 
the Secretary’s rights and thus the views 
of the United States equivalent to those 
of any other intervenor. Finally, we pro¬ 
pose that the Secretary establish a writ¬ 
ten body of ratemaking policy guidelines 
for all States to draw on. And we will as¬ 
sure that every State gives those recom¬ 
mendations serious consideration as be¬ 
ing the expression of a national policy of 
encouraging fair and efficient electric 
energy usage. 

Mr. President, the Secretary of Energy 
has offered full support to our efforts to 
strengthen this measure. I ask unani¬ 
mous consent that his letter to me be 
printed in full following my remarks. 
But I would like to quote the section in 
which Dr. Schlesinger writes: 

The amendments you and your cosponsors 
have proposed would aid the federal govern¬ 
ment and state utility commissions to en¬ 
sure that regulatory policies promote con¬ 
servation In accordance with unique needs 
and circumstances of each state. 

I have previously inserted in the 
Record letters of support from the United 
Auto Workers, the Sierra Clubs, and En¬ 
vironmental Action. Today I ask unani¬ 
mous consent that letters of support from 
the Public Citizen/Congress Watch, the 
American Public Power Association, and 
the National Association of Rural Elec¬ 
tric Cooperatives be printed in the Record 
following my remarks, and also, edi¬ 
torials from the Washington Post and 
the Boston Globe supporting the position 
that the committee stand on this bill is 
as the Post said, “spurious.” 

The PRESIDING OFFICER. Without 
objection. It is so ordered. 

(See exhibit 2.) 

Mr. BROOKE. Mr. President, our 
amendments represent a very modest at¬ 
tempt to institutionalize a Federal policy 


on electric energy conservation. There 
has really been no serious opposition to 
this particular package, and a number of 
us wish it could be even stronger. Only 
those who wish to abdicate policy respon¬ 
sibility completely could oppose these 
improvements to the bill. I submit to my 
colleagues that the time to assume our 
rightful responsibilities is now. 

Exhibit 1 

Energy Policy Task Force, 
Washington. D.C.. October 5. 1977. 

Re S. 2114 Public Utilities Regulatory Policy 
Act of 1977. 

Dear Senator: The Energy Policy Task 
Force of the Consumer Federation of Amer¬ 
ica. the nation's largest consumer organiza¬ 
tion strongly urges you to support the pro¬ 
posed amendments to Senate Bill 2114, which 
address electric utility reform. These Include 
amendments by Senators Sasser. Kennedy 
and Bayh to encourage utility reform for 
wholesale power suppliers and amendments 
cosponsored by Senators Brooke, Cranston. 
Percy. Hart, Rlegle and Anderson on retail 
utility rate reform. 

Specifically, we urge you to vote for the: 

(1) Sasser Amendment to provide the Fed¬ 
eral Energy Regulatory Commission with au¬ 
thority to order wheeling of bulk power and 
Interconnections of electric utilities and co¬ 
generation. 

(2) Hart-Sasser Amendment to encourage 
cogeneration. 

(3) Kennedy Amendment to provide for 
preconstruction antitrust review of non-nu¬ 
clear fired power plants. 

(4) Bayh Amendment to provide for equi¬ 
table curtailment of service to retail custom¬ 
ers of wholesale power suppliers and pur¬ 
chasers. 

(5) Amendments prohibiting "pancaking" 
of wholesale electric rate Increases. 

The wheeling, pooling and Interconnec¬ 
tion amendments are Indispensable In en¬ 
suring the efficient use of resources, In pre¬ 
venting duplication of transmission lines, 
and minimizing the number of new generat¬ 
ing facilities. They will further help pre¬ 
serve the continued operation of smaller pub¬ 
licly owned utilities. 

The antipancaking amendment will pre¬ 
vent undue regulatory lag In deciding whole¬ 
sale rate increases, would eliminate problems 
Involving refunds of overcharges, and would 
prevent the loss of working capital for whole¬ 
sale purchasers. 

(6) Brooke Amendment enabling the Sec¬ 
retary of the Department of Energy to pre¬ 
scribe voluntary guidelines concerning the 
determination of costs, load management 
systems and ratemaking methods to ensure 
that state regulatory agencies have the nec¬ 
essary Information available for the determi¬ 
nation of efficient rate structures. 

(7) Brooke Amendment empowering the 
Secretary to Issue advisory guidelines to re¬ 
duce or eliminate master metering. Recent 
studies show that master metering consumes 
nearly 30 percent more energy than Individ¬ 
ual metering. 

(8) Brooke Amendment to reform the pres¬ 
ent Inequities and waste In the fuel adjust¬ 
ment clause. 

(9) An amendment to require states to es¬ 
tablish certain procedures before service to 
customers can be cut off. Last winter, many 
low income families suffered tragically when 
service was discontinued because they could 
not afford to pay their exhorbltant utility 
bills. 

We believe that the above mentioned re¬ 
forms are sorely needed. The electric utility 
Industry has been saddled with increasing 
fuel costs, declining efficiency In the use of 
generating capacity, as well as steeply rising 
costs of expanding capacity. These circum¬ 
stances have led to skyrocketing energy costs 
for all American families, as well as the un- 
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necessary consumption of valuable fuels. De¬ 
clining efficiency has and could result In ex¬ 
pensive and often unwarranted expansion of 
plant capacity. 

None of the amendments mentioned above 
remove the power of the state regulatory 
authorities. They are Intended to Insure 
greater effectiveness and fairness by the state 
agencies to encourage more efficient use of 
our valuable natural resources, and to en¬ 
sure more equitable rate-setting procedures. 

The Energy Policy Task Force of the Con¬ 
sumer Federation of America strongly urges 
your support of these amendments. 

Sincerely, 

Lee C. White, 

Chairman. 

Ellen Berman, 

Director. 

Columbus Southern. 

Columbus. Ohio. 

Dear Shareholder: This quick note Is 
written as a matter of extreme urgency. In 
order to protect your Interests, It Is Impera¬ 
tive that you Immediately write, call, or wire 
your Congressional Representatives In Wash¬ 
ington and urge them to defeat any measure 
now being considered by the House Rules 
Committee to limit debate and amendments 
to the National Energy Policy Bill (H.R. 
8444) which the House Is expected to vote 
on the middle of this week (week of Au¬ 
gust 1). 

It Is vital that you do everything you can— 
and please urge your acquaintances to do 
likewise—to stop what amounts to a "rail¬ 
roading" of a national energy bill through 
the House that will effectively transfer regu¬ 
lation of all the electric utilities In the na¬ 
tion to the bureaucrats In Washington. 

This House bill, as It now stands, will have 
the effect of raising electric rates by unsound 
rate re-structurlng, needless regulatory de¬ 
lays at the federal level, and. most Impor¬ 
tantly. will thwart future economic and In¬ 
dustrial growth by reducing or eliminating 
Jobs for our people who will not have any— 
or not enough—electric energy to work with. 

There are many aspects to this bill, but Its 
essential thrust—and make no mistake about 
It—Is an attempted power grab by Washing¬ 
ton Federalists at the expense of the States. 

Attached you'll find a summary of the Na¬ 
tional Energy Act as It now stands. 

Perhaps the most damaging amendment 
calls for Increasing control at the federal 
level ... It endows the Federal Power Com¬ 
mission (FPC) with nearly all the responsi¬ 
bilities now being effectively managed at the 
state and local levels. We question what 
background the government brings to Justify 
their taking over a predominant share of 
management authority of electric utilities 
In our state. Further, the reputation for effi¬ 
ciency and management expertise among 
Washington organizations leaves something 
to be desired. 

Under these amendments, FPC would be 
supervising and reviewing ratemaking ac¬ 
tivities of the Public Utilities Commission of 
Ohio, significantly reducing the ability to 
address the problems of the people of the 
state of Ohio. FPC would have final decision 
on what kinds of power plants and what type 
of transmission lines are to be built and 
every other major factor that we believe Is 
better decided by the people who built this 
state's electric service . . decisions best 
monitored by a state regulatory body, like 
the Ohio Power Siting Commission or Ohio 
Environmental Protection Agency. Certainly 
one of our biggest concerns Is that the regu¬ 
latory process Is too Involved now. Building 
a generation station Is about 60^ paperwork 
and takes as long as 15 years to complete. 
With more federal control, more delays are 
Inevitable. 

Other amendments deal with stringent 


qualifications for directors of Investor-owned 
utilities, subsidized residential rates, adver¬ 
tising suppression, et. al. Curiously enough, 
public-owned systems are all exempt from 
these amendments. We feel that these 
amendments do not coincide with the na¬ 
tional energy objectives, and Indeed are not 
compatable with President Carter's original 
proposal. 

We feel that you should not be denied the 
right to have these Issues given further ex¬ 
amination. 

Right now, this bill Is In the hands of your 
Senators and Congressmen, we urge you to 
contact them and ask what purpose these 
proposed amendments will serve. 

Do they fulfill the need for realistically 
priced energy or do they Increase rates to 
pay for Increased regulation? 

Do these amendments effectively make 
local and state regulatory agencies Into rub¬ 
ber stamp organizations? 

Won't more regulatory delays cost Jobs? 

Are these antl-free enterprise amend¬ 
ments? We believe they are. 

Your effort to discuss this matter with 
your Senator Is of vital Importance. 

R. J. Grueser. 

Mississippi Power & Light Co., 

Jackson, Miss., July 22, 1977. 

Your Help Is Needed Now! Energy Plan 
Threatens Nation I 
To all Mayors of MP&L service area: 

The very survival of the United States as a 
free nation Is threatened by the administra¬ 
tion's so-called "National Energy Act," now 
pending In the House of Representatives In 
H.R. 6831. "National Energy Act,” and a com¬ 
panion piece of legislation In the Senate. It 
Is a direct attack on a vast segment of the 
private enterprise sector of unbelievable 
magnitude! 

Immediate contacts are needed now with 
Senators and Representatives In the Congress 
of the United States In opposition to this 
drastic legislation. 

The proposals will result In energy famine 
for the United States, exorbitant prices, and 
ultimate nationalization of the energy Indus¬ 
try. When this happens, the free enterprise 
system which has made our country great 
will be doomed! It Is Just that serious. 

On the attached pages I have summarized 
briefly In my own words, but more Impor¬ 
tantly In the words of others, some of the 
Implications of this legislation for you and 
for our country. You will note from parts of 
the attached materials that this program 
holds most serious dangers for the South and 
Southwest and should be vigorously opposed 
by people In these areas. 

It Is not a national energy plan; It Is an 
energy famine plan; It Is a doomsday plan. 

Congress Is going to act on this legislation 
In early August. (Because of this time con¬ 
sideration, It has not been possible to per¬ 
sonalize this letter as I would have liked to 
do. Unless the American people are heard 
from, this legislation will become law. 

I earnestly hope that you will contact Sen¬ 
ators and Representatives In Congress In op¬ 
position to this legislation, and that you will 
communicate with friends, relatives and 
business connections In other parts of the 
country, urging them to do likewise. 

Please reproduce the enclosed summary 
and send It to other officials and opinion 
leaders, If you think It will be helpful. In 
opposing these far-reaching proposals our 
company Is not simply opposing the adminis¬ 
tration, but we are simply fighting for our 
customers and Mlssleslpplans as a whole. 

Thank you for your efforts In helping to 
save your country. 

Sincerely, 

Donald C. Lucken. 

Enclosure. 


Exhibit 2 

National Rural Electric 

Cooperative Association 
Washington, D.C., September 30, 1977. 
Hon. Edward W. Brooke, 

U.S. Senate, Russell Senate Office Building, 
Washington. D.C. 

Dear Senator Brooke: It has come to our 
attention that when S. 2114, The Public 
Utilities Regulatory Policy Act of 1977, comes 
to the Senate floor, you will offer an amend¬ 
ment which would provide and enlarge au¬ 
thority for Federal grants to assist regula¬ 
tory commissions and non-regulated utilities 
such as electric cooperatives and municipal¬ 
ly owned systems In Improving rate design, 
load management techniques, and related 
energy conservation practices. 

Rural electric cooperatives, together with 
the other segments of the electric utility In¬ 
dustry are most anxious to cooperate with 
Federal authorities In conserving energy and 
In designing rate schedules, load manage¬ 
ment techniques, Insulation programs, and 
other procedures calculated to achieve that 
purpose. The major difficulty, however. Is 
that none of these concepts are susceptible 
to valid theoretical analysis. Therefore, the 
effectiveness of conservation oriented rate 
design and load management plans can only 
be proven by actual application In practice. 
In addition, there are very substantial differ¬ 
ences between public response curves to vari¬ 
ous energy conservation techniques depend¬ 
ing on the particular geographical locality 
and population mix to which they are ap¬ 
plied. For all of these reasons we feel that 
the program which you propose for funding 
demonstration projects designed to measure 
the conservation effectiveness of various 
electric utility rate schedules, load manage¬ 
ment techniques and consumer premises 
Insulation procedures would be extremely 
valuable. 

The National Rural Electric Cooperative 
Association Is the National service organiza¬ 
tion for over 900 non-profit cooperative type 
electric utility systems which serve more 
than 25 million consumers In the sparsely 
populated agricultural areas of 46 states. I 
am certain that our people will welcome 
your proposal and will be eager to partici¬ 
pate In any program which It makes possible. 

Very sincerely yours, 

Charles A. Robinson, Jr., 

Deputy General Manager. 

September 30, 1977. 
Hon. Edward W. Brooke, 

U.S. Senate, Russell Senate Office Building, 
Washington, D.C. 

Dear Senator Brooke: I understand that 
when S. 2114, the Public Utilities Regulatory 
Policy Act of 1977, comes to the floor of the 
Senate you Intend to offer an amendment 
which would continue and expand authority 
for Federal funding of demonstration proj¬ 
ects designed to improve rate design, encour¬ 
age load management, and develop con¬ 
servation practices. American Public Power 
Association, which represents more than 
1,400 local public power systems In 48 States, 
supports this goal. 

The amendment would (a) make It clear 
that local public power systems and rural 
electric cooperatives are eligible to partici¬ 
pate In Federal rate, load management, and 
conservation demonstration projects, and to 
receive financial and technical assistance In 
carrying out such efforts; and (b) extend for 
another two years and raise the level of 
authorized appropriations for grants for this 
program. 

During Congressional hearings on portions 
of President Carter's national energy plan 
related to electric rates and conservation. 
APPA testified that: 

"Federal leadership In encouraging con- 
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servatlon-orlented rate structures should be 
based on operating data from experimental 
programs that have effectively demonstrated 
their success In reaching target conservation 
goals. We support a continuation and expan¬ 
sion of sound Federal and locally supported 
experimental programs to weigh the effec¬ 
tiveness of load management and/or time 
differentiated rates. The current programs 
for rate structure and load management 
experiments now partially funded by FEA 
and ERDA should be greatly Increased In 
number, types of systems Involved, geo¬ 
graphical areas and resource, and load mix. 

"A Federal rate information program could 
provide a neutral arena to display the results 
of all ongoing rate experiments. The current 
arguments which have raged over various 
rate structures and their possible contri¬ 
butions to efficiency, conservation, and 
equity, are extremely difficult to evaluate. 
Often proponents of special approaches 
toward rate structures have contributed to 
this confusion by overselling the virtues and 
downplaying the weaknesses of their special 
points of view—and often, In extravagant 
statements. Such active partisan promotion 
of these views has often been useful, for 
otherwise it Is possible that these ideas 
might not have been given the attention 
they deserved. The Federal government could 
play a vital role In providing “hard" Informa¬ 
tion to all segments of the electric Industry 
and to the general public concerning the 
Impact of various proposed rate structures on 
power use and power costs. The Industry 
and consumers generally would benefit from 
this service. Such a Federal rate information 
service should be factual, timely and un¬ 
biased. Assumptions, when they are required, 
should be totally revealed. The material 
should be presented In a clear and objective 
manner. The Information should be based 
on the statistics which are gathered as part 
of Federal and local programs and In con¬ 
junction with electric rates and use data 
generally gathered by the government." 

APPA believes that your suggested amend¬ 
ment to 8. 3114 would help achieve these 
alms. 

Enclosed for your Information Is a resolu¬ 
tion on retail rates approved by APPA mem¬ 
bers at the Association's 1977 annual confer¬ 
ence. 

Sincerely, 

Larry Hobart. 

Public Citizen, 

Washington, D.C.. September 28, 1977. 

Dear Senator: Public Citizen strongly 
urges you to support the amendments to 
S. 2214, the Public Utilities Regulatory Pol¬ 
icy Act of 1977, offered by Senators Brooke. 
Cranston, Percy, Hart, Rlegle, and Anderson. 

When President Carter unveiled his energy 
plan, only one part provided the potential 
for direct dollar savings for consumers—re¬ 
form of electric utility rates. The plan, as 
originally conceived, could have provided the 
following benefits: 

1. Elimination of wasteful competition be¬ 
tween the states for Industry; which led to 
anti-consumer rate schedules; 

2. Savings of 250,000 barrels of oil per day; 

3 . 50,000 megawatt reduction In capacity 

requirements; this translates Into a (13 bil¬ 
lion net savings In the cumulative capital 
requirements for the utility sector (one new 
nuclear plant has a capacity of 1,000 mega¬ 
watts) . 

Unfortunately, the Energy and Natural Re¬ 
sources Committee eliminated much of the 
legislation, thereby undercutting the Im¬ 
petus for rate reform by the states and con¬ 
sumer savings. The proposed amendments 
would put the legislation back on track. 

The arguments for reform are overwhelm¬ 
ing. in recent years the electric utility In¬ 
dustry has been afflicted with a number of 


complex problems. These include declining 
load factors, Increasing fuel costs, rapidly 
rising costs of new capacity, lower than ex¬ 
pected plant reliability and a virtual end to 
the economies of scale associated with in¬ 
creasing the size of generating plants. Load 
factor, the ratio of average utility load to 
peak load, Is a measurement of the efficiency 
with which a utility uses its existing generat¬ 
ing capacity. Between 1965 and the present, 
the average annual load factor has been de¬ 
clining—reflecting a substantial reduction In 
utility generation efficiency. In the past live 
years the cost of fuel has risen approximately 
400%. Plant capacity costs continue to rise 
steeply as evidenced by a 68% rise, between 
1970 and 1975, In the costs per kilowatt of 
new plant capacity. 

This presents three problems. First, higher 
costs have meant much higher electric bills 
for the consuming public. Second, increasing 
Inefficiency has resulted In consumption of 
scarce fuels and increasing U.S. reliance on 
Imported fuels. Third, declining efficiency 
has resulted In a costly, and unnecessary, 
expansion of capacity. 

While some utilities and States have begun 
experiments to eliminate the waste and In¬ 
efficiencies, many have not. Unfortunately, 
many states assume, whether correctly or 
not, that significant reform of their electric 
utility rate structure would jeopardize their 
economic base. This belief has been strength¬ 
ened by lobbying and other efforts by large 
Industrial corporations In recent State de¬ 
bate on the question. Additionally for rate 
reform to be accomplished sensibly. It should 
be accompanied by the kinds of cost data 
which many regulatory authorities have 
neither required nor been furnished. And, 
finally rate design reform needs adequate 
and trained staff. Many state regulatory 
authorities have been understaffed and un¬ 
able to Implement rate design reform. For 
example, as late as the end of 1975, Delaware 
had only 7 full-time employees at Its regu¬ 
latory commission. 

The amendments begin to address some of 
these problems. With funding for state com¬ 
missions. some of the staffing problems will 
be removed. Voluntary guidelines will pro¬ 
vide the state regulatory authorities with 
the necessary base of Information to properly 
construct new and efficient rate structures: 
and finally, the Secretary of Energy should 
have the right to be a true advocate for re¬ 
form, and therefore the right to appeal from 
those regulatory decisions which are arbi¬ 
trary, capricious or not based on substantial 
evidence. 

There are other amendments that also de¬ 
serve your careful consideration. During the 
past winter, some senior citizens were not 
able to pay their very high utility bills. As a 
result, their electricity and/or gas was shut 
off. Injury and occasionally death resulted. 
To Insure that this winter does not provide 
more Buch horror stories, an amendment will 
be Introduced to require states to establish 
minimum procedures before service can be 
terminated. 

There Is almost unanimous agreement that 
centrally metered buildings use more energy 
than buildings with Individual meters. An 
amendment will be Introduced which will 
allow the Secretary to establish voluntary 
guidelines regarding master metering. In 
comparison tests, buildings with master 
meters used approximately 30% more energy. 

To Insure efficient use of scarce fuels, an 
amendment may also be offered which would 
encourage more efficient use of fuel and limit 
the waste potential of the fuel adlustment 
clauses. We encourage your support of this 
amendment as well. 

None of these amendments undermine 
state authority. Rather they provide Infor¬ 
mation and financial assistance to the states, 
and the prod of federal advocacy to Insure 


that minimum reform occurs. These amend¬ 
ments would help make state regulation 
effective, rather than the sham It now so 
obviously Is, and they promote the kind of 
economical use of energy that we should all 
support. A vote against these amendments 
or against the bill, In our view, will be a vote 
for utilities, big business, efficiency and en¬ 
ergy waste. 

Sincerely yours, 

Mark Oreen. 

Martin H. Rogol. 

Department or Energy, 
Washington, D.C., October 4,1977. 
Hon. Edward W. Brooke, 

U.S. Senate, 

Washington, D.C. 

Dear Senator Brooke: In response to your 
request for comments, the Administration 
supports the amendments you and your co¬ 
sponsors are offering to S. 2114, the proposed 
Public Utility Regulatory Policy Act. These 
amendments provide for: 

Financial assistance for State regulatory 
agencies; 

Voluntary guidelines with respect to rate¬ 
making, automatic adjustment clauses, and 
master metering; and 

Appeal rights for the Federal Government 
In cases where It Intervenes pursuant to 
S.2114. 

I welcome these efforts to strengthen the 
capability of the Department of Energy to 
assist State utility agencies and Increase the 
potential effectiveness of utility rate mod¬ 
ernization efforts. 

State efforts are needed to achieve energy 
savings and protect consumer Interests but 
only a few State and local authorities have 
the necessary manpower and financial re¬ 
sources. Your proposed amendment would 
help overcome this problem. 

The voluntary guidelines amendments 
preserve the primacy of the States In utility 
regulation and assure that State policies will 
not be mandated by the Federal Government. 
They provide, however, that the Federal Gov¬ 
ernment will propose new procedures and the 
States will consider them. 

The final amendment provides for appeal 
rights In those cases where the Federal Gov¬ 
ernment Intervenes In State regulatory pro¬ 
ceedings, pursuant to S. 2114. If the Depart¬ 
ment of Energy Is to be effective. It should 
have the right to appeal adverse rulings to 
State courts like any other party. 

The Administration proposed and the 
House supported a different approach to util¬ 
ity rate modernization. If, however, the ap¬ 
proach contained In S. 2114 were to be fa¬ 
vored by Congress, It should be Implemented 
In as effective a manner as possible. Your 
amendments would significantly assist In 
achieving this goal. 

The amendments you and your co-sponsors 
have proposed would aid the Federal Govern¬ 
ment and State utility commissions to en¬ 
sure that regulatory policies promote con¬ 
servation In accord with the unique needs 
and circumstances of each State. 

Sincerely, 

James R. Schlesingeh, 

Secretary of Energy. 

[From the Washington Post, Sept. 19. 1977) 
The Energy Bill 

President Carter's energy plan Is now half¬ 
way through Congress, and It's time to take 
stock. As the legislation now stands. It pro¬ 
vides neither a complete strategy for the 
next eight years, nor any great protection 
In the Interim against foreign disruptions 
and price rises. The President's plan has one 
primary purpose: to reduce this country's 
dangerous dependence on foreign oil. The 

bill, as the House passed it, does not promise 
to reduce oil Imports. It would only hold 
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down the rate at which things are getting 
worse. That Is the central thought to keep 
In mind, as the Senate now threatens to 
throw out large sections of the plan. 

The history of this massive bill, over the 
summer. Is Interesting mainly as further 
demonstration of the very narrow limits of 
political possibility In regard to energy. Most 
of Congress understands perfectly well the 
need to cut down. But It Is exceedingly diffi¬ 
cult to persuade people to make provision 
for a shortage of which there Is no visible 
sign yet. There Is also great uncertainty 
among the experts over the effects of rigor¬ 
ous energy conservation on the national 
economy. With the unemployment rate back 
up over 7 percent, not many people In Con¬ 
gress are Inclined to try anything that might 
Interfere with economic growth. 

As It passed the House, the legislation 
would cut oil consumption mainly by push¬ 
ing Industry and utilities more heavily onto 
coal as their primary luel. Most of the rest 
of the gain would be picked up through 
conservation. The method is a series of car- 
rot-and-stlck devices, mostly Imposing higher 
prices, sometimes accompanying them with 
tax credits for Investing in Insulation or 
more efficient machinery. 

The legislation has serious flaws, but some 
of them were Inevitable. It Is, for example, 
far too complex and rambling. But that only 
reflects the reality that the country has not 
arrived at any consensus on energy policy. 
The authors of the bill have attempted, as 
usual, to splice together various Irreconcila¬ 
ble Ideas of efficiency and fairness. That can't 
be remedied. But the Senate Is In a position 
to fix another defect, the lack of strong In¬ 
centives for new oil and gas production In 
the United States. The administration drew 
up the bill on the assumption that It was 
Impossible to raise domestic production 
much, and a waste of money to try. That 
rather pessimistic Judgment may well prove 
to be correct, but It deserves to be tested 
more vigorously than the House bill permits. 

The outlook for this legislation In the Sen¬ 
ate, unfortunately, Is not promising. Last 
week the Energy Committee voted to throw 
out the whole section on electricity rates In 
response to a spurious states'-rlghts argu¬ 
ment. If the senators do not like the tangled 
provisions of the House bill, they can Improve 
Its language. But It Is absurd to say that 
there Is no national Interest In reforming 
rates to discourage wasteful and expensive 
patterns of using power. Beyond that, and 
much worse, a number of senators are now 
organizing an attack on the crude-otl tax 
that Is basic to the whole Carter plan. The 
tax would raise the price of most oil prod¬ 
ucts—Including gasoline, but not home-heat¬ 
ing oil—by 7 cents or more per gallon over 
the next three years. 

If the crude-oil tax Is defeated, there will 
be little left In the energy program but a 
slow-moving effort to push Industries Into 
greater use of coal. The Carter plan has con¬ 
sistently underestimated the difficulties of 
a widespread expansion of coal production 
and use. Shifting oll-flred Industrial boilers 
to coal Is a necessary part of a national en¬ 
ergy plan. But, by Itself, It Is very far from 
adequate. 

For all of Its shortcomings, the House en¬ 
ergy bill Is a creditable and, you could even 
say, courageous attempt to meet a national 
danger that Is genuine. The chances of work¬ 
ing out a better bill next year are very poor, 
since 1978 Is an election year. If the Senate 
now throws out large pieces of the bill, the 
effect can be measured In Increased vulner¬ 
ability of the American economy to the 
shocks and surges of a radically unstable 
world oil supply. 

(From the Boston Globe. Sept. 16, 1977] 
Short-circuiting Reform 

The Senate Energy Committee has cut out 
an Important innovation In energy manage¬ 


ment by excising from the Administration's 
bill a provision for national guidelines for 
the regulation of electric utilities. Unless the 
proposal can be restored by amendment on 
the floor of the Senate, the House version 
should prevail when the bill goes to confer¬ 
ence. 

The main thrust of the Administration 
proposal was to make electric utilities charge 
rates that reflect more accurately the actual 
costs of generating the electricity and getting 
It to customers. It would have banned auto¬ 
matic reductions In rates for large users 
except where actual economies of scale could 
be demonstrated. It would have encouraged 
higher rates for users during peak hours and 
peak seasons. And It would have expanded 
consumer-complaint opportunities and lim¬ 
ited the domination by bankers and business¬ 
men of the boards of directors of utilities. 

Utilities have fought the proposal with 
great vigor. Their complaints have centered 
on the Inability of a national regulatory pol¬ 
icy to reflect local conditions that are well 
understood by state regulatory commissions. 
It Is at least refreshing to hear words of sup¬ 
port for state commissions—not often voiced 
In recent years. 

But the Important principle Involved In 
the bill Is one of treating electric-rate reform 
on a national rather than a state-by-state 
basis. Last year an attempt was made In 
Massachusetts to Introduce flat rates. The 
Globe opposed that proposal on the grounds 
that It would tend to place Massachusetts 
Industry at a disadvantage with Industries In 
neighboring states. The Administration pro¬ 
posal gets around that problem by guaran¬ 
teeing that no state would gain undue advan¬ 
tage over any other by structuring below-cost 
rates for business to lure It from other areas. 

There are aspects of the bill that could be 
argued. The provisions for limiting director¬ 
ships seem overblown, for example. But op¬ 
position from the utility Industry Is also 
overblown—a reflection of Its conservatism 
and reslstence to change. Congress has an 
opportunity to work real rate reform Into the 
energy bill and It should reverse the Senate 
Energy Committee's stand as soon as possible. 

EMINENT DOMAIN AND THE MANDAN PROJECT 

Mr. McGOVERN. Mr. President, the 
Senate has approved the seasonal di¬ 
versity electricity exchange amendment 
to S. 2114—the Public Utilities Regula¬ 
tion Policy Act. 

This amendment, essentially, provides 
for the constructing authority to utilize 
the power of eminent domain to obtain 
right-of-way and construction rights 
for a transmission line running between 
Manitoba, Canada, and certain points in 
Nebraska. It is basically for an exchange 
of power between the Nebraska Public 
Power District and the Province of 
Manitoba. 

This line, however, will run through 
the States of North and South Dakota. 
The two principal cooperatives in the 
direct area involved, Basin Electric 
Power Cooperative of Bismarck, N. Dak., 
and the East River Electric Power Co¬ 
operative of Madison. S. Dak., have taken 
an “officially neutral” position on this 
line which is known as the “Mandan 
project." 

This neutrality, however, does not— 
and should not—imply total agreement 
at this point with the concept of the 
Mandan project. We are obviously con¬ 
cerned that the Dakotas have an oppor¬ 
tunity to participate in this power ex¬ 
change to the full extent we are capable 
of doing so. 

Basin Electric, while taking part in 
the feasibility study of the project, has 
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not, thus far, signed on as an active 
participant. East River Electric which, 
to a degree, depends on Basin generating 
capacity, is not taking part. To me, this 
means we granted the right of eminent 
domain to a power line crossing two 
States, when the States are not partici¬ 
pants in the power exchange at this time. 
Beyond that, I am somewhat troubled 
with the proposed extension of eminent 
domain authority in a matter such as 
this. South Dakota has not, in recent 
years, had a very good experience with 
mandatory acquisition of private land 
and/or right-of-way privileges. 

For example, the Oahe irrigation proj¬ 
ect, whose funding for the current fiscal 
year was denied by the Senate, lost some 
degree of local support because of emi¬ 
nent domain. The proposal by the Energy 
Transportation Systems. Inc. (ETSI). for 
eminent domain authority to construct a 
coal/slurry pipeline from the western 
coal fields to Arkansas has not thus far 
found favor in the Congress. 

A compelling case can be made that if 
this line has merit, that it could be con¬ 
structed under a "willing buyer—willing 
seller” concept rather than reverting to 
the extraordinary procedure of eminent 
domain. 

I very much hope that the proponents 
of the Mandan Line will be prepared to 
make some accommodation with power 
interests in South Dakota and North 
Dakota. Unless this is done, it is certainly 
possible that this matter may, again, be 
brought before the Congress. 

Mr. JOHNSTON. Will the Senator 
yield? 

Mr. BROOKE. Yes. 

Mr. JOHNSTON. It is the feeling of 
the majority and minority that we 
should not have any votes after 7 p.m. 
I am wondering whether we would be in 
a position to vote on any of the Sena¬ 
tor's amendments prior to that time. If 
not, with the Senator’s concurrence, we 
could announce there would be no more 
votes this evening. 

Mr. BROOKE. No, we would not be 
able to vote prior to 7 p.m. on any of my 
amendments. 

Mr. JOHNSTON. Very well. Could the 
Senator tell us when we would be in a 
position to vote on his first amendment? 

Mr. BROOKE. We have several Sena¬ 
tors who want to speak. This is the first 
amendment that I would call up, the one 
for which I had mentioned to the dis¬ 
tinguished majority leader I needed 2 
hours. 

Mr. JOHNSTON. Will the Senator re¬ 
peat that, please? 

' Mr. BROOKE. The majority leader 
and I had entered into an agreement, 
which was subsequently ratified by the 
Senate, that I will cut the time for my 
amendments to 1 hour, those that had 2 
hours, with the exception of one amend¬ 
ment which requires 2 hours. The one 
that I will call up first requires 2 hours. 
There are other speakers on that amend¬ 
ment. 

Mr. JOHNSTON. Is the Senator say¬ 
ing he would prefer to vote tomorrow? 

Mr. BROOKE. Yes. 

Mr. ROBERT C. BYRD. I wonder if 
we can set a time to vote on the amend¬ 
ment. Would 10 o’clock be satisfactory? 
We are starting on the bill at 9 ajn. 
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Could we vote on the Senator's amend¬ 
ment at 10? 

Mr. BROOKE. What time will the dis¬ 
tinguished majority leader convene the 
Senate tomorrow morning? 

Mr. ROBERT C. BYRD. We will start 
on the bill at 9 a.m. We may have some 
special orders. In any event, those spe¬ 
cial orders will be pushed ahead of 9 
o’clock so we would begin at 9 o’clock on 
tho Senator’s amendment. 

Mr. BARTLETT. I understand there 
will be a meeting for western Senators at 
the White House the first thing in the 
morning. I wonder if we can back it up 
to 11 o’clock and then proceed with the 
amendments of the Senator from Mas- 
s&chusctts 

Mr. ROBERT C. BYRD. I do not want 
to hold up votes. We have already used 
some of the time tonight. I would hesi¬ 
tate to say no votes until 11 o’clock be¬ 
cause surely those Republicans will not 
be at the White House until 11 o’clock. 

Mr. BARTLETT. They will be there 
at least until 10:30. 

Mr. ROBERT C. BYRD. I would hope 
that we could vote at 10 o’clock. They 
are having breakfast, are they not? 

Mr. BARTLETT. This is a meeting of 
the Western Senators, not Republican 
Senators. 

Mr. BROOKE. I am trying to be of 
assistance to the distinguished majority 
leader. 

Mr. ROBERT C. BYRD. I was hop¬ 
ing to set a vote for 10 o’clock, but per¬ 
haps we should just take it as it comes. 

Mr. JOHNSTON. May we assure Sen¬ 
ators that there will be no more votes 
tonight? 

Mr. ROBERT C. BYRD. Yes. We will 
begin at 9 o’clock tomorrow morning on 
this bill. Can we agree on that? 

Mr. JOHNSTON. Yes. 

Mr. BARTLETT. Will the majority 
leader yield? 

Mr. ROBERT C. BYRD. Yes. 

Mr. BARTLETT. Would there be any 
objection, if some Senators cannot be 
here, that we would just put it off a 
little bit? 

Mr. ROBERT C. BYRD. We certainly 
want to do everything we can to accom¬ 
modate the Western Senators. I thought 
it might be possible to agree on a vote 
at 10 o’clock. If we cannot, we will not 
persist in the effort. I thank the Senator 
for yielding. 

Mr. President, if the Senator will al¬ 
low me, I will note that there will be no 
more rollcall votes this evening. 

Mr. BROOKE. Mr. President, I yield 
to the Senator from Illinois for a ques¬ 
tion. 

The PRESIDING OFFICER. The 
Senator from Illinois is recognized. 

Mr. PERCY. Mr. President, there has 
been a reversal in the economics of elec¬ 
tric power generation in the last decade. 
Ten years ago electric companies were 
still building powerplants bigger and 


and attendant rises in the cost of money, 
have hit capital-intensive industries 
especially hard. Environmental damage 
from powerplants is something we are 
now willing to prevent, added cost not¬ 
withstanding. Electric bills have soared 
accordingly. 

The basic economies of the utility in¬ 
dustry have been fundamentally altered. 
Unfortunately, political and institu¬ 
tional change often lags economic 
change. Policies governing the electricity 
business have not caught up with the 
hard facts. Electric rates still encourage 
volume use of power by charging less per 
unit as consumption increases. Moreover, 
utilities have been reluctant to adopt 
rate schedules which charge customers 
according to the time of day they use 
electricity which could help lessen the 
impact of peak loads, in addition to how 
much they use it. 

State regulatory commissions have the 
authority to implement electric rate re¬ 
form. but two powerful barriers obstruct 
action. Rate reform within one State is 
extremely difficult: some businesses 
which benefit from volume discounts 
could pack up and leave. In addition, 
State public utility commissions often 
lack the expertise and funding to per¬ 
form the arduous task of redesigning 
electric rates. 

The result, as Dr. Chichetti of the Wis¬ 
consin Public Service Commission told 
the Energy Committee recently, is that 
only four States nationwide have imple¬ 
mented or are about to implement elec¬ 
tric rates which reflect the true costs of 
providing service to different classes of 
customers. 

Mr. President, the distinguished 
minority members of the House Com¬ 
mittee on Interstate and Foreign Com¬ 
merce made the following comment 
when reporting out its version of the 
utility rate reform bill: 

The basic principle of . . . basing electric 
utility rates on the cost of providing electric 
service Is an eminently sound one. The cost- 
of-servlce principle strikes the appropriate 
balance between the need to provide ade¬ 
quate funds for the generation of electricity 
and the need to provide adequate price sig¬ 
nals to consumers to avoid the wasteful use 
of electricity. 

Mr. President, we must change the 
presumption of the status quo. Some 
Federal levers are needed to promote 
rate structure reform in order to con¬ 
serve both energy and investment capi¬ 
tal. That is why I support the Brooke 
amendments to the Public Utilities Reg¬ 
ulatory Policy Act, S. 2114. 

Mr. President, I also wish to state that 
I am sympathetic with those who oppose 
the House version of this utility reform 
legislation. That bill would set explicit 
Federal standards for the entire country. 
It would authorize the Federal Govern¬ 
ment to take over State regulatory func¬ 
tions and also to deprive electric utili¬ 
ties of needed rate increases in cases of 


At the same time, the utility legisla¬ 
tion as reported by the Energy Commit¬ 
tee will generate only paper, not action. 
The Department of Energy is directed to 
make annual reports to Congress on rate 
designs and their financial implications. 
DOE is given the authority to submit tes¬ 
timony in State evidentiary hearings, 
and to pay State commissions to collect 
data. I realize that to mandate studies 
is a politically low-cost solution to is¬ 
sues on which there are strong opposing 
views, but in this instance, such studies 
are worse than no action. They will delay 
urgently needed rate reform pending the 
outcomes of the studies. Such a situation 
is intolerable. 

Mr. President, the Brooke amendments 
establish a formula which allows a Fed¬ 
eral role before State commissions, but 
prevents actual takeovers of utility com¬ 
mission and electric company rights. The 
Secretary of Energy would be allowed 
to intervene in State rate hearings, as 
he would be under the Energy Commit¬ 
tee bill, S. 2114. The Secretary would also 
have the right to set guidelines for cost- 
of-service-based rates in individual 
St&t6S 

Judicial review of State commission 
decisions could be sought in State courts. 
The Secretary of Energy could not seek 
temporary injunctions against utilities 
or commissions. Any actions taken would 
be civil, not criminal. 

These amendments, unlike the Energy 
Committee bill, allow the Secretary to 
step into State ratemaking processes. 
Unlike the House bill, they do not allow 
the Secretary to step on the State com¬ 
missions. It is because of this distinction 
that I support these amendments. I hope 
that my colleagues will join in a recogni¬ 
tion of the need for electric rate reform. 

Mr. President, I should like to propose 
a few questions to the author of the 
amendments (Mr. Brooke). 

I ask him. first, how many States 
today have cost-of-service electric rates? 

Mr. BROOKE. I say to my distin¬ 
guished colleague that some claim that 
they do. DOE says none really has es¬ 
tablished cost of service according to 
true economic principles. 

Mr. PERCY. How many States have 
moved to eliminate volume discounts in 
rate structures? 

Mr. BROOKE. Many have improved 
their structures, but none has generally 
eliminated it. 

Mr. PERCY. How many States have 
time-of-day electric rates? 

Mr. BROOKE. They have mandatory 
rates in some areas—New York, Wiscon¬ 
sin, California, and Michigan. One will 
have it next year; that is Virginia. Two 
have voluntary time-of-day rates. Those 
are Pennsylvania and Vermont. 

Mr. PERCY. How about time-of-day 
electric rates for residential consumers? 

Mr. BROOKE. I say to my colleague, 
none that I know of. 


bigger, reaping thereby the benefits of 
economies of scale. Plenty of low-cost 
imported oil seemed to be available. Elec¬ 
tric rates continued their historic decline. 

Today, oil and gas markets are both 
sellers' markets. Engineers seem to have 
reached the limit of improvements in 
powerplant efficiency to be derived from 
building them bigger. General inflation, 


noncompliance. 

It is possible that the challenge of rate 
reform will at some future time prove 
so difficult that a largely expanded Fed¬ 
eral role will be warranted. Today, how¬ 
ever, I cannot in good conscience support 
a Federal takeover of so many State 
prerogatives. I therefore oppose the 
House version of the reform legislation. 


Mr. PERCY. So that, really, even 
though the utilities have a tremendous 
problem of raising money now for addi¬ 
tional plant capacity, we still are not do¬ 
ing anything through the pricing mech¬ 
anisms to really move us toward mini¬ 
mizing the peak loads. It is the peak 
loads that require the capacity now. 

My distinguished colleague confirms, 
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then, that very little is being done. So 
leaving it to the States simply is not an 
adequate answer. The States are not do¬ 
ing enough. 

Mr. BROOKE. Precisely. 

Mr. PERCY. The States have rights, 
but the States are sitting on those rights. 
Certainly, if we ever had a national 
problem, we have one in the energy prob¬ 
lem. It us up to the Federal Government 
to say that this is now established na¬ 
tional policy. The States must then con¬ 
form to that and adapt their policy so 
it meets the national need. Is that right? 

Mr. BROOKE. That is exactly correct. 
My distinguished colleague has stated 
the case very clearly and succinctly. 

I might add to what he has said that 
we are not even trying, as some have said, 
to regulate at all. We are not trying to 
take the regulation away from the 
States. We are merely hereby establish¬ 
ing national guidelines that they can fol¬ 
low. They should take them under serious 
consideration, to be sure, but they are not 
even mandated under this amendment to 
take those national guidelines. But they 
must give them serious consideration. 

That is the very least that can be done 
in order to get the States moving, be¬ 
cause, as the distinguished Senator from 
Illinois has said, the States are not do¬ 
ing it. 

Mr. PERCY. Has not the distinguished 
Senator from Massachusetts heard that 
same old refrain many, many times be¬ 
fore—States’ rights, leave those rights to 
the States, let the States, in their sover¬ 
eign capacity, act? We have adopted a 
consensus that «ve have a national prob¬ 
lem—certainly the Congress, the Presi¬ 
dent, and every one else realizes that we 
have an energy problem. We have it, and 
it has been imposed upon us from the 
outside, by our own consumption, and 
by our failure to take into account 
that energy supplies are finite, not in¬ 
finite. In times past, have we ever really 
moved on a problem until we said, "Look, 
we have a problem, now let us adopt a 
policy and have the States conform to 
that?” Is that not true in this very case? 
Mr. BROOKE. Exactly. 

Mr. PERCY. How many State public 
utility commissions have held hearings 
on rate structures, and then declined to 
implement them? And what were the 
reasons for the negative decisions? 

Mr. BROOKE. I touched on this sub¬ 
ject In my opening statement. Twelve 
States have refused to act after holding 
hearings on rate reform. They all pleaded 
lack of knowledge of the impact of their 
decisions. 

Mr. PERCY. Can the distinguished 
Senator from Massachusetts give us any 
indication as to reports that have told us 
how much energy and money we would 
save from full implementation of rate 
reform? What is the potential saving? 

Mr. BROOKE. Yes. The Project Inde¬ 
pendence energy information system says 
250,000 barrels a day; that Is $13 billion 
net savings. 

Mr. PERCY. The distinguished Sena- 
ator knows that both the Commerce 
Committee and the Committee on 
Governmental Affairs have been study¬ 
ing regulatory reform for the past year 
or so. One of the recurring problems that 
comes up is the delay Involved In the 


whole regulatory process. I want to be 
absolutely certain that we understand 
the implications of the distinguished 
Senator's amendments, as to whether 
they would contribute to regulatory 
delay. 

The investment community, for in¬ 
stance, is seriously worried that the 
Dingell-Moffett provisions in H.R. 8444 
would delay rate proceedings and cause 
serious financing problems. This certain¬ 
ly is of great interest to a Senator repre¬ 
senting the investment community in 
Boston. James O'Connor of Common¬ 
wealth Edison in Chicago informs me 
that his company considers delay in pro¬ 
ceedings, and the financing problems 
that might result, to be very serious. 
Would the Senator's amendments cause 
any delay in regulatory proceedings? 

Mr. BROOKE. Let me assure the dis¬ 
tinguished Senator from Illinois that it 
would not. My answer is emphatically 
no. The Secretary would be just one more 
party in a scheduled proceeding. While 
consideration of rate policy issues may 
take longer than passing on simple in¬ 
creases, that hardly qualifies as redtape 
bureaucracy. 

I think that would be an appropriately 
deliberate process, so I do not think we 
have to worry. I think the investment 
community should be relieved of its fears, 
because there is no necessity for it at all 
by this provision in the bill. 

Mr. PERCY. Would the Secretary of 
Energy be allowed to become a party to 
a suit in which one of the parties asked 
for an injunction against an electric 
company? 

Mr. BROOKE. No, the Secretary can 
only be a party to the appeal. I want to 
make that clear, because that question 
has been raised by some of my other col¬ 
leagues. He is only a party to the appeal. 
He is not allowed to seek an injunction. 
If another party seeks an injunction, the 
Secretary cannot support the request. 

The PRESIDING OFFICER. The Sen¬ 
ator's 30 minutes have expired. 

Mr. BROOKE. I ask for an additional 2 
minutes. 

Mr. BARTLETT. I yield an additional 
2 minutes to the distinguished Senators. 

Mr. BROOKE. The Senator from Illi¬ 
nois has had long experience in the busi¬ 
ness community, with a very distin¬ 
guished record as an executive of Bell 
and Howell. He is very knowledgeable 
about business matters. I would like to 
ask how he feels about the economic 
effect of these statements? 

Mr. PERCY. I have taken a look at 
this. Incidently, I wish to state for the 
record that I did not do this by travel¬ 
ing around in Bell & Howell corporate 
jets. They are nonexistent, I understand. 
But I have made a few surveys. 

James O’Connor, whom I have men¬ 
tioned already, of Commonwealth Edi¬ 
son, and other utility industry figures, 
oppose the House provisions because of 
concern about delay in regulatory pro¬ 
ceedings. To allow the Federal Govern¬ 
ment to preempt State commissions, and 
to hold rate increases hostage, creates 
such problems. 

But the Brooke amendments allow no 
injunctive relief, and no preemption. 
DOE would have no rights in a proceed¬ 
ing other than those granted any other 
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intervenor. The Brooke amendment will 
not lead to delay, so far as the Senator 
from Illinois can determine. 

Dr. Irwin Stelzer, vice president of Na¬ 
tional Economic Research Associates, a 
utility consulting firm says there can be 
no effect on utility financing if there is 
no delay. He feels the Brooke amend¬ 
ments are acceptable. 

Mr. Tony Osborne, utility analyst with 
Salomon Bros., says since the amend¬ 
ments create no authority to affect a 
final determination in a rate case, they 
create no problems. 

James McCabe and John Kellenyi, 
utility analysts from Donaldson, Lefkin 
& Jenrette, have written that the 
President’s proposals, which go much 
further than the Brooke amendments, 
would have no adverse impact on utili¬ 
ties’ ability to raise capital. 

So I think the evidence is rather con¬ 
clusive there would be no adverse effect 
whatever on raising capital. 

Mr. BROOKE. I thank my distin¬ 
guished colleague. I have always re¬ 
spected his business acumen, and those 
others who he cited in his remarks. It 
gives me encouragement. 

I assure him and others that is my 
intent with these amendments. I am very 
pleased to have him say unequivocally 
this would not be an adverse economic 
effect. 

So I am most pleased to have shared 
in this colloquy with my distinguished 
colleague from Illinois. I thank him for 
his original statement, for his responses, 
and for his questions. 

Mr. PERCY. I thank my distinguished 
colleague. 

The PRESIDING OFFICER. The Sen¬ 
ator’s time has expired. 

Who yields time? 

Mr. BARTLETT. Mr. President, I ask 
unanimous consent that there be a 
quorum call with neither side being 
charged time. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. BROOKE. Will the Senator with¬ 
hold that? 

Mr. BARTLETT. Yes, I withold it. 

Mr. BROOKE. Mr. Persident, I would 
like to say to the distinguished majority 
leader, in view of the fact that I have 
had a colloquy on the floor already with 
one of the Senators, I will enter into a 
unanimous-consent agreement for all of 
my amendments to be reduced to an 
hour, if that would be helpful. 

Mr. ROBERT C. BYRD. May I say that 
I have been asked by Senator Durkin 
to not enter into any agreement on any 
amendments while he was off the floor. 

But I thank the Senator for his con¬ 
sideration. 

The PRESIDING OFFICER. Who 
yields time? 

Who yields time? Time will be charged 
to both sides. 


ROUTINE MORNING BUSINESS 

Mr. ROBERT C. BYRD. Mr. President. 
I ask unanimous consent that there be 
a brief period for the transaction of rou¬ 
tine morning business. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 
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MESSAGES FROM THE HOUSE 

At 11:30 a.m., a message from the 
House of Representatives delivered by 
Mr. Hackney, one of its clerks, an¬ 
nounced that the House agrees to the re¬ 
port of the committee of conference on 
the disagreeing votes of the two Houses 
on the amendment of the Senate to the 
bill (H.R. 6655) to amend certain Fed¬ 
eral laws pertaining to community de¬ 
velopment, housing, and related pro¬ 
grams. • 

The message also announced that the 
House agrees to the amendments of the 
Senate to the amendments of the House 
to the bill (S. 1522) to increase the ap¬ 
propriations authorized for fiscal years 
1977 and 1978 and to authorize appro¬ 
priations for fiscal year 1978 to carry out 
the Marine Mammal Protection Act of 
1972, and for other purposes. 


REPORTS OF COMMITTEES 

The following reports of committees 
were submitted: 

By Mr. SPARKMAN, from the Committee 
on Foreign Relations: 

Without amendment: 

S. Res. 280. An original resolution waiving 
section 402(a) of the Congressional Budget 
Act of 1974 with respect to the consideration 
of S. 897. Referred to the Committee on the 
Budget. 

By Mr. CANNON, from the Committee on 
Commerce, Science, and Transportation: 

With an amendment: 

S. 2100. A bill for the Improvement of 
Roberts Field, Redmond, Oregon (Rept. No. 
95-470). 

By Mr. CRANSTON, from the Committee 
on Human Resources: 

With an amendment: 

S. 2108. A bill to amend the Indochina 
Migration and Refugee Assistance Act of 
1975 to extend the period during which re¬ 
fugee assistance may be provided, and for 
other purposes (Rept. No. 95-471). 


EXECUTIVE REPORTS OF 
COMMITTEES 

The following executive reports of 
committees were submitted: 

By Mr. EASTLAND, from the Committee on 
the Judiciary: Roy A. Smith, of Ohio, to be 
U.S. marshal for the southern district of 
Ohio. 

Barry E. Teague, of Alabama, to be U.S. at¬ 
torney for the middle district of Alabama. 

M. Karl Shurtllff. of Idaho, to be DS. at¬ 
torney for the district of Idaho. 

Anton T. Skoro. of Idaho, to be U8. mar¬ 
shal for the district of Idaho. 

Franklin Payne, of Missouri, to be U.S. 
marshal for the eastern district of Missouri. 

Edward L. Shaheen. of Louisiana, to be 
US. attorney for the western district of 
Louisiana. 

Rafael E. Juarez, of Colorado, to be DS. 
marshal for the district of Colorado. 

Edward N. Kelllkoa. of Hawaii, to be TJB. 
marshal for the district of HawaU. 

Jacob V. Eskenazl, of Florida, to be US. 
attorney for the southern district of Florida. 

Harvey N. Johnson. Jr., of Illinois, to be 
D.S. marshal for the northern district of 
Illinois. 

William L. Brown, of Wisconsin, to be U.S. 
marshal for the eastern district of Wisconsin. 

(The above nominations were re¬ 
ported with the recommendation that 
they be confirmed, subject to the nomi¬ 
nees’ commitment to respond to requests 
to appear and testify before any duly 


constituted committee of the Senate.) 

Stanley J. Roszkowskl, of Illinois, to be 
US. district judge for the northern district 
of Hllnols. 

Edward H. Johnstone, of Kentucky, to be 
U.S. district Judge for the western district of 
Kentucky. 

Louis F. Oberdorfer, of Virginia, to be U.S. 
district Judge for the District of Columbia. 

Thomas Tang, of Arizona, to be U.S. circuit 
judge for the ninth circuit. 

Nicholas J. Bua, of minols, to be U.S. dis¬ 
trict Judge for the northern district of 
Illinois. 

Hugh H. Brownes, of New Hampshire, to 
be U.S. circuit Judge for the first circuit. 

A. Leon Higginbotham. Jr., of Pennsyl¬ 
vania, to be UH. circuit Judge for the third 
circuit. 


ENROLLED BILLS PRESENTED 

The Secretary of the Senate reported 
that he presented the following enrolled 
bills to the President of the United 
States: 

On September 30. 1977: 

S. 1435. An Act to amend the Federal Elec¬ 
tion Campaign Act of 1971 to extend the au¬ 
thorization of appropriations contained in 
such Act; and 

On October 5, 1977: 

S. 667. An Act to declare certain federally 
owned land held In trust by the United 
States for the Te-Moak Bands of Western 
Shoshone Indians. 


INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu¬ 
tions were introduced, read the first time 
and, by unanimous consent, the second 
time, and referred as indicated: 

By Mr. THURMOND: 

S. 2174. A bill to permit the leasing and 
transfer of flue-cured tobacco allotments or 
quotas In certain disaster areas for the year 
In which such disaster occurred; to the Com¬ 
mittee on Agriculture. Nutrition, and 
Forestry. 

By Mr. DURKIN (for himself and Mr. 

Hathaway) : 

S. 2175. A bill to amend section 232 of the 
Trade Expansion Act of 1962 to prohibit the 
President from Increasing the rate of duty 
on Imports of petroleum and petroleum 
products In the absence of a national mili¬ 
tary emergency; to the Committee on 
Finance. 

By Mr. STONE (for himself and Mr. 

Chiles) : 

S. 2176. A bill to provide for the establish¬ 
ment of a Veterans' Administration out¬ 
patient clinic In Broward County, Florida: 
and 

S. 2177. A bill to provide for the construc¬ 
tion of a Veterans' Administration hospital 
In Broward County, Florida; to the Commit¬ 
tee on Veterans' Affairs. 

By Mr. ZORINSKY: 

S. 2178. A bill for the relief of Mrs. Marla 
Avola; to the Committee on the Judiciary. 

By Mr. MATHIAS: 

S. 2179. A bill to permit pharmacists to use 
generic drugs In the filling or refilling of 
prescriptions made by physicians; to the 
Committee on Human Resources. 


STATEMENTS ON INTRODUCED 

BILI23 AND JOINT RESOLUTIONS 

By Mr. THURMOND: 

S. 2174. A bill to permit the leasing and 
transfer of Flue-cured tobacco allotments 
or quotas in certain disaster areas for 


the year in which such disaster occurred; 
to the Committee on Agriculture, Nutri¬ 
tion, and Forestry. 

Mr. THURMOND. Mr. President. I am 
introducing legislation today which will 
allow the Secretary of Agriculture to 
permit the lease and transfer of Flue- 
cured tobacco allotments and quotas 
across county lines when farmers in cer¬ 
tain areas have suffered a substantial 
loss to their tobacco crop. The bill is 
designed to assist producers of Flue- 
cured tobacco who have incurred damage 
to their tobacco crop from inclement 
weather or other natural disaster condi¬ 
tions. Under current legislation, transfer 
of Flue-cured tobacco allotments across 
county lines is prohibited under any cir¬ 
cumstances. 

Mr. President, a substantial loss in 
their tobacco crop places many farmers 
in a financial strain. They are in need of 
working capital for the next crop year, 
and can obtain some of this by leasing 
their unused poundage to some other 
producer who was fortunate enough to 
have produced excess tobacco. In some 
instances, such an arrangement may en¬ 
able the farmers who have suffered a loss 
to continue their farm operations. 

Mr. President, legislation was adopted 
in 1973, 1974. and 1976 which would al¬ 
low the cross-county transfer of tobacco 
quotas or allotments for that year. Cross¬ 
county leases were allowed when one or 
more counties experienced a loss of 10 
percent or more in the number of acres 
planted or expected production from the 
planted acreage and when the leases and 
transfer would not impair the effective 
operation of the tobacco marketing 
quota or price support program. Specifi¬ 
cally, this legislation would give the Sec¬ 
retary of Agriculture the permanent 
authority to permit the transfer of Flue- 
cured tobacco quotas for any year when 
certain emergency conditions exist. It 
would allow owners and operators of a 
farm which has suffered a loss of 10 per¬ 
cent or more in the number of acres of 
tobacco planted or the expected produc¬ 
tion from the planted acreage in a quali¬ 
fying county to make transfers. Trans¬ 
fers could be made to a farm in the same 
or any other county within the same 
State find to a farm having a current 
tobacco allotment or quota of the same 
kind of tobacco. 

In the past, by the time the need for 
this type emergency legislation was es¬ 
tablished and legislation could be intro¬ 
duced and acted upon, it was not in time 
to be of any help to the farmers who 
needed it. For example, just this year 
legislation has been introduced in the 
House of Representatives. H.R. 9143, 
which would allow the cross-county 
transfer of tobacco quotas for 1977 for 
certain disaster areas in South Carolina. 
However, the tobacco markets in South 
Carolina will be closing in just a couple 
of weeks, and it does not appear the 
schedule in the House and Senate will 
permit passage of this legislation. 

Additional impetus is given to the need 
and justification for the legislation I am 
Introducing by a letter dated Septem¬ 
ber 21. 1977. from the Secretary of Agri¬ 
culture, the Honorable Bob Bergland. 
to the chairman of the House Agricul¬ 
ture Committee, the Honorable Thomas 
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S. Foley. The letter. In reference to the rate of duty on imports of petroleum and iff, duty, fee, or other exaction on im¬ 


position of the Department of Agricul¬ 
ture on H.R. 9143, notes similar legisla¬ 
tion was introduced in 1973, 1974, and 
1976. In addition, the Secretary states: 

In light of these experiences, it would ap¬ 
pear more appropriate to enact legislation 
authorizing cross-county transfers under 
specified disaster conditions and not specify 
counties, States and crop years. 

Mr. President, the legislation I am in¬ 
troducing offers a solution to the prob¬ 
lems associated with enacting emergency 
cross-county leasing in certain years for 
specified areas while maintaining the in¬ 
tent and spirit of emergency cross-coun¬ 
ty leasing of tobacco. This legislation 
would be of great benefit, in years of dis¬ 
astrous weather conditions, to tobacco 
farm families by allowing them to trans¬ 
fer their unused tobacco quotas across 
county lines. 

Mr. President, I send the bill to the 
desk, and ask unanimous consent that it 
be referred to the appropriate committee 
for prompt consideration, and that it be 
printed in the Record. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

S. 2174 

Be it enacted by the Senate and House Of 
Representatives of the United States of 
America in Congress assembled, That section 
316(1) of the Agricultural Adjustment Act of 
1938, as amended (7 U.S.C. 1314b(l)), Is 
amended to read as follows: 

"(1)(1) Notwithstanding any other provi¬ 
sion of this section, when as a result of 
drought, flood, damage due to excessive rain, 
hall, wind, tornado, or other natural disaster, 
the Secretary determines that with respect to 
any crop of flue-cured tobacco— 

"(A) any county has suffered a loss of 10 
per centum or more In the number of acres 
of such tobacco planted (or expected pro¬ 
duction from planted acreage), and 

"(B) that a lease of all or a portion of the 
flue-cured tobacco allotment or quota of 
such county will not Impair the effective 
operation of the marketing quota or price 
support program, 

the Secretary may permit the owner or oper¬ 
ator of any farm within any such county 
which has suffered a loss of 10 per centum 
or more In the number of acres of flue-cured 
tobacco planted (or expected production 
from the planted acreage) of such crop to 
lease all or part of the allotment or quota 
for such farm to any other owner or operator 
In the same county, or other county within 
the same State, for use In such same county 
or other county In such crop year on a farm 
or farms having a current flue-cured tobacco 
allotment or quota. 

"(2) In no case may a lease and transfer 
be made under this subsection of all or part 
of a farm acreage allotment or quota be¬ 
tween farms In two different counties unless 
one or both of such counties has suffered a 
loss as described In clause (B) of paragraph 
(1) of this subsection. 

“(3) In the case of a lease and transfer 
by an owner or operator In one county to an 
owner or operator In another county pur¬ 
suant to this subsection, the lease and trans¬ 
fer shall not be effective until a copy of the 
lease Is filed with and determined by the 
county committee of the county to which the 
transfer Is made to be In compliance with the 
provisions of this subsection.”. 

By Mr. DURKIN (for himself 
and Mr. Hathaway) : 

S. 2175. A bill to amend section 232 of 
the Trade Expansion Act of 1962 to pro¬ 
hibit the President from increasing the 


petroleum products in the absence of a 
national military emergency: to the 
Committee on Finance. 

Mr. DURKIN. Mr. President, ever since 
the first OPEC oil embargo, the econom¬ 
ic life of new Hampshire and New 
England has hung by a slender thread, 
our industry and consumers forced to 
depend on unpredictable and expensive 
imports for over half our oil needs. We 
can neither live with nor without that 
oil. 

Now, energy czar James Schlesinger 
threatens the administration will cut 
that thread by imposing $5 per barrel 
fee on imported oil if the Congress 
doesn’t enact a tax on domestic crude 
oil. Secretary Schlesinger’s threat, if 
realized, would be nothing less than a 
declaration of economic warfare on the 
people of New Hampshire and New Eng¬ 
land. That being the case, I hope to 
deny the administration the ammuni¬ 
tion they need to fire the first shots 
across our bow. 

Today Senator Hathaway and I are 
introducing legislation to amend the 
Trade Expansion Act of 1962, as 
amended, to prevent the administration 
from imposing additional fees on im¬ 
ported oil. Congressman Market is in¬ 
troducing an identical measure in the 
House. 

Because we in New Hampshire and 
New England import more than half 
our oil, and are more dependent on im¬ 
ports than any other region of the 
country, a proposal to cut oil imports is 
a proposal to cut our supplies. A pro¬ 
posal to add a $5 per barrel fee on im¬ 
ported oil is a proposal to increase our 
cost of gasoline, to increase our cost of 
home heating oil, and to increase our 
cost of electricity, which is already the 
highest in the country. It is a proposal 
to send shock waves of inflation rippling 
throughout our entire New England 
economy. With many New Hampshire 
and New England citizens going into 
debt to pay this year's energy bills, it is 
unthinkable to so substantially increase 
next year's energy bills. 

Additionally, to do so would be to 
deny what has allegedly been a guiding 
principle of the President’s energy pro¬ 
gram from its inception—equity. Ad¬ 
dressing a variety of regional and eco¬ 
nomic differences between various en¬ 
ergy consumers, the program purports 
to make all citizens bear equally the 
sacrifices we will be asked to make. I 
have been given the President’s personal 
assurances that New Hampshire and 
New England would be asked for no 
more than any other region and that 
the disproportionate energy-cost burden 
we bear would be alleviated. This is es¬ 
sential to creating a comprehensive and 
effective energy policy which can unite 
the Nation around this critical issue. 
And yet, Secretary Schlesinger tells us 
the administration is considering a re¬ 
gionally discriminatory import fee, with¬ 
out even the benefit of congressional 
consideration. 

Our amendment, which is in keeping 
with the equitable principles expressed 
by President Carter, would prevent the 
administration from imposing any tar- 


ported oil. 

Mr. President, this amendment merely 
says that if we are to enact a compre¬ 
hensive national energy policy, it must 
be a policy which does not shift the eco¬ 
nomic burden to one region of the coun¬ 
try but rather distributes it evenly 
throughout the country. This amend¬ 
ment represents fundamental fairness, 
and I urge its passage. 

I ask unanimous consent that the bill 
be printed in the Record. 

There being no objection, the bill was 
ordered to be printed in the Record, as 
follows: 

S. 2175 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America assembled, That this Act may be 
cited as the "Imported Oil Tax Prohibition 
Act of 1977." 

Sex:. 2. Section 232 of the Trade Expansion 
Aot of 1962 (19 U.S.C. 1862) Is amended by 
adding at the end thereof the following new 
subsection: 

“(e) Notwithstanding any other provision 
of law, the President shall have no authority 
to impose any tariff, duty, fee or other exac¬ 
tion nor otherwise adjust imports of petro¬ 
leum or petroleum products other than for 
periods for which— 

“(A) the Congress declares war, 

"(B) United States Armed Forces are In¬ 
troduced Into hostilities pursuant to specific 
statutory authorization, 

"(C) a national emergency Is created by 
attack upon the United Sttaes, Its territories 
or possessions, or Its armed forces, or 

"(D) United States Armed Forces are In¬ 
troduced Into such hostilities, situations, or 
places, or are enlarged In any foreign nation, 
under circumstances which require a report 
by the President to the Congress pursuant 
to section 4(a) of the War Powers resolution 
(50 U.S.C. 1453(a)). 

Mr. HATHAWAY. I am pleased to join 
with Senator Durkin in introducing this 
bill to restrain the authority of the Presi¬ 
dent to impose tariffs or duties on im¬ 
ported petroleum products. 

On Sunday, October 2, Secretary of 
Energy Schlesinger threatened to impose 
a duty on imported oil if Congress failed 
to adopt the administration’s proposed 
crude oil equalization tax. This is a case 
of political blackmail. It goes to the heart 
of New England. The proposed import 
duty would add $15 billion to the cost of 
energy in the Northeast, an area with 
energy costs 30 percent higher than the 
rest of the Nation. 

The President currently has authority 
to adjust imports under the Trade Ex¬ 
pansion Act of 1962, subject to a resolu¬ 
tion of disapproval by the Congress. In 

1976, the Supreme Court upheld the au¬ 
thority of President Nixon to impose a 
$2 per barrel duty on crude oil imports. 

The bill I am introducing today would 
amend the Trade Expansion Act to pro¬ 
hibit any tariff, duty, fee or other exac¬ 
tion from being imposed on petroleum or 
petroleum products after September 30, 

1977. 

This legislation is necessary to protect 
the residents of Maine, of the Northeast, 
and of the country in general, from an 
arbitrary and capricious use of power by 
the President attempting to force us to 
adopt an energy plan which he and his 
advisers believe to be in the national in¬ 
terest. Clearly, there is room for differ- 
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ing opinions in energy; but there is no 
room for a railroad policy which is 
inimicable to the interest of our con¬ 
stituents and our States. 

I ask that the text of FEA against 
Algonquin SNG. Inc. and the analysis 
of the joint committee concerning oil im¬ 
ports from the Finance Committee stafT 
study No. 6 be printed in the Record. 

There being no objection, the material 
was ordered to be printed in the Record 
as follows: 

III. Oil Imports 

1. BACKGROUND 

The Trade Expansion Act of 1962,' dele¬ 
gates to the President discretionary authority 
to adjust Imports to the extent which he 
deems necessary so that they will not 
threaten to Impair the national security.* 

Adjustments to limit Imports may take 
the form of either equantltatlve restrictions, 
called quotas, or monetary exactions, usually 
called tariffs, duties, or Import license fees.* 

Currently, specific Import license fees of 
21 cents and 63 cents are Imposed on each 
barrel of Imported crude petroleum or petro¬ 
leum products, respectively. Statutory Import 
duties of 5 or 10 cents per barrel, depending 
on the gravity of the oil, are also Imposed. 
However, these duties reduce the amount of 
the Import license fees. 

Under the present crude oil entitlements 
program for U.S. refiners, the average price 
paid by domestic refiners for a barrel of 
crude oil Is lower than the world price for oil 
because the entitlements bought and sold 
by the U.S. refiners results In their cost being 
an average of all prices paid for crude oil 
(both domestic and foreign) by all U.S. re¬ 
finers. The foreign crude oil price used In 
determining the average price for the pres¬ 
ent entitlements program does not reflect the 
cost of the Import license fees Imposed on 
foreign crude oil brought Into the United 
States. As a result, U.S. refiners of lower 
price domestic oil pay refiners of Imported 
crude an entitlement which does not reflect 
U.S. Import fees. Thus, refiners of domestic 
oil benefit more from the entitlements pro¬ 
gram than do U.S. refiners of foreign oil 
because the entitlement program does not 
require refiners of domestic crude to compen¬ 
sate refiners of foreign crude for the Import 
fees paid by the latter. 

The proposed crude oil equalization tax 
Includes the Import fees on Imported crude 
In determining the world or market price. 
Thus, XJS. refiners of domestic crude would 
lose their current relative advantage vis a 
vis U.S. refiners of foreign crude. 

Some domestic refiners contend that the 
proposed crude oil tax could put U.S. refiners, 
who would pay a price equal to the world 
price plus U.S. Import fees for oil, at a dis¬ 
advantage compared to their current position 
vis a vis foreign refiners. Some fear that this 
will result In an Increase In foreign refining 
and more Imports or refined petroleum prod¬ 
ucts Into the United States with a concomi¬ 
tant decrease In U.S. refining. 

On an overall basis, the competitive posi¬ 
tion of U.S. refiners vis & vis foreign refiners 
depends on all costs, Including, for example, 
transportation, labor, and taxes, and not 
Just one expense Item alone. Therefore, any 
effects of a crude oil tax on Imported prod¬ 
ucts Is hard to predict, and even more dlffl- 


1 Public Law 87-794 (as amended). 

* Section 232(b). 

* In Federal Energy Administration v. 
Algonquin SNG. Inc. 426 U.S. 548 (1976), the 
Supreme Court upheld as proper under sec¬ 
tion 232(b) of the Trade Expansion Act of 

1962, Presidential action changing from ad¬ 
justment of oil Imports through quotas to 
adjustment through the Imposition of mone¬ 
tary exactions called Import license fees. 


cult to measure. Moreover, the President 
might exercise his authority to adjust Im¬ 
port fees, duties, and tariffs (or to Impose 
quotas) If he determines that Imports, such 
as refined petroleum products, threaten to 
Impair the national security. 

2. PRESENT LAW 

In determining whether any Imports 
threaten to Impair the national security, the 
Trade Expansion Act of 1962 specifically re¬ 
quires the President to consider, without 
excluding other relevant factors: 

(1) domestic production needed for pro¬ 
jected national defense requirements: 

(2) the capacity of domestic Industries to 
meet projected national defense require¬ 
ments; 

(3) existing and anticipated availabilities 
of the human resources, products, raw mate¬ 
rials, and other supplies and services essen¬ 
tial to the national defense; 

(4) the requirements of growth of Indus¬ 
tries. supplies and services essential to the 
national defense, Including the Investment, 
exploration, and development necessary to 
assure such growth; and 

(5) the Importation of goods In terms of 
their quantities, availabilities, character, and 
use as those affect Industries essential to 
the national defense and the capacity of the 
United States to meet national security 
requirements. 

In administering actions taken under this 
authority, the President must also recognize 
the close relation of the U.S. economic wel¬ 
fare to national security, and must consider 
the Impact of foreign competition on the 
economic welfare of Individual domestic In¬ 
dustries. In addition, any substantial unem¬ 
ployment. decrease In Government revenues, 
loss of skills or Investment, or other serious 
effects resulting from the displacement of 
any domestic products by excessive Imports 
are to be considered, without excluding other 
factors. In determining whether such weaken¬ 
ing of the U.S. Internal economy may Impair 
the national security. 

(No. 75-382. Argued April 20, 1976—Decided 
June 17. 1976) 

Federal Energy Administration et al. v. 

Algonquin SNG, Inc., et al., Certiorari 

to the United States Court or Appeals 

for the District of Columbia Circuit 

Section 232(b) of the Trade Expansion Act 
of 1962, as amended by the Trade Act of 1974, 
provides that If the Secretary of the Treasury 
finds that an "article Is being Imported Into 
the United States In such quantities or under 
such circumstances as to threaten to Impair 
the national security,” the President Is au¬ 
thorized to “take such action, and for such 
time, as he deems necessary to adjust the 
Imports of |the) article and Its derivatives so 
that . . . Imports [of the article) will not 
threaten to Impair the national security.” 
When It appeared that a prior program es¬ 
tablished under 5 232(b) for adjusting oil 
Imports was not fulfilling Its objectives, the 
Secretary of the Treasury initiated an In¬ 
vestigation. On the basis of this Investiga¬ 
tion the Secretary found that crude oil and 
Its derivatives and related products were be¬ 
ing Imported Into the United States In such 
quantities and under such circumstances as 
to threaten to Impair the national security, 
and accordingly recommended to the Presi¬ 
dent that appropriate action be taken to re¬ 
duce the Imports. Following this recommen¬ 
dation. the President promptly Issued a 
Proclamation, inter alia, raising the license 
fees on Imported oil. Thereafter, respond¬ 
ents—eight States and their Governors, 10 
utility companies, and a Congressman— 
brought suits against petitioners challenging 
the license fees on the ground, inter alia, that 
they were beyond the President’s authority 
under § 232(b). The District Court denied 
relief, holding that 5 232(b) Is a valid dele¬ 
gation to the President of the power to Im¬ 
pose Itcense fees on Imports, and that the 


procedures followed by the President and the 
Secretary In Imposing the fees fully compiled 
with the statute. The Court of Appeals re¬ 
versed, holding that $ 232(b) does not au¬ 
thorize the President to Impose a license fee 
scheme as a method of adjusting Imports, 
but encompasses only the use of "direct” 
controls such as quotas. Held: Section 232(b) 
authorizes the action taken by the President. 
Pp. 558-571. 

(a) Section 232(b) does not constitute an 
Improper delegation of power, since It estab¬ 
lishes clear preconditions to Presidential ac¬ 
tion. Including a finding by the Secretary of 
the Treasury that an article Is being Im¬ 
ported In such quantities or under such cir¬ 
cumstances as to threaten to Impair the na¬ 
tional security. Moreover, even If these pre¬ 
conditions are met, the President can act 
only to the extent he deems necessary to 
adjust the Imports so that they will not 
threaten to Impair the national security, and 
5 232(c) sets forth specific factors for him 
to consider In exercising his authority. Pp. 
558-560. 

(b) In authorizing the President to "take 
such action and for such time, as he deems 
necessary to adjust the Imports of |an) 
article and Its derivatives,” 5 232(b)’s lan¬ 
guage clearly grants him a measure of dis¬ 
cretion In determining the method used to 
adjust Imports, and there Is no support In 
the statute's language that the authoriza¬ 
tion to the President to "adjust" Imports 
should be read to encompass only quantita¬ 
tive methods, i.e., quotas, as opposed to 
monetary methods, i.e.. license fees, of effect¬ 
ing such adjustments; so to limit the word 
"adjust" would not comport with the range 
of factors that can trigger the President’s 
authority under §232(b)'s language. Pp. 
561-562. 

(c) Furthermore, 5 232(b)'s legislative his¬ 
tory amply Indicates that the President's 
authority extends to the Imposition of mone¬ 
tary exactions, f.e., license fees and duties, 
and belles any suggestion that Congress, 
despite Its use of broad language In the 
statute Itself. Intended to confine the Presi¬ 
dent's authority to the Imposition of quotas 
and to bar him from Imposing a license fee 
system such as the one In question. Pp. 562- 
571. 

171 U.S. App. D C. 113, 518 F. 2d 1051, re¬ 
versed and remanded. 

Marshall, J„ delivered the opinion for a 
unanimous Court. 

Solicitor General Bork argued the cause for 
petitioners. With him on the briefs were 
Assistant Attorney General Lee. Mark L. 
Evans. Leonard Schaitman, and David M. 
Cohen. 

Francis X Bellotti, Attorney General of 
Massachusetts, and Harold B. Dondis argued 
the cause for respondents. With them on the 
brief were S. Stephen Rosenfeld and Thomas 

R. Kiley. Assistant Attorneys General. James 

S. Hostetler, William F. Griffin, Jr., and Wil¬ 
liam R. Connote .* 

Mr. Justice Marshall delivered the opinion 
of the Court. 

Section 232(b) of the Trade Expansion Act 
of 1962, 76 Stat. 877. as amended by § 127(d) 
of the Trade Act of 1974, 88 Stat. 1993. 19 
U.S.C. 5 1862(b) (1970 ed„ Supp. IV), pro¬ 
vides that If the Secretary of the Treasury 
finds that an "article Is being Imported Into 
the United States In such quantities or under 
such circumstances as to threaten to Impair 
the national security," the President Is au¬ 
thorized to 

"take such action, and for such time, as he 
deems necessary to adjust the Imports of 
[the) article and Its derivatives so that . . . 
Imports [of the article) will not threaten to 
Impair the national security." * 

All parties to this case agree that 5 232(b) 

authorizes the President to adjust the im¬ 
ports of petroleum and petroleum products 

Footnotes at end of article. 
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by Imposing quotas on such Imports. What 
we must decide Is whether 5 232 (b) also 
authorizes the President to control such Im¬ 
ports by Imposing on them a system of 
monetary exactions In the form of license 
fees. 

I 

The predecessor statute to § 232(b) was 
originally enacted by Congress as 5 7 of the 
Trade Agreements Extension Act of 1955. c. 
169. 69 Stat. 166. see n. 21. infra, and amend¬ 
ed by § 8 of the Trade Agreements Extension 
Act of 1953. Pub. L. 85-686. 72 Stat. 678. 
The advisory function currently performed 
under 1 232(b) by the Secretary of the 
Treasury was performed by the Director of 
the Office of Defense Mobilization (ODM) 
under the 1955 and 1958 statutes. But, like 
§ 232(b). those statutes allowed the Presi¬ 
dent. on a finding that Imports of an article 
were threatening "to Impair the national 
security." to "take such action as he 
deem |ed) necessary to adjust the Imports of 
|the| article. . . ." In 1959, President Elsen¬ 
hower. having been advised by the Director 
of ODM that "crude oil and the principal 
crude oil derivatives and products are being 
Imported In such quantities and under cir¬ 
cumstances as to threaten to Impair the na¬ 
tional security,' ” Invoked the 1958 version 
of the provision and established the Manda¬ 
tory OH Import Program (MOIP). Presiden¬ 
tial Proclamation No. 3279, 3 CFR 11 (1959— 
1963 Comp.). The MOIP. designed to reduce 
the gap between domestic supply and de¬ 
mand by encouraging the development of 
domestic production and refinery capacity. 
Imposed a system of quotas on the Impor¬ 
tance of petroleum and petroleum products. 

The program was not wholly successful, 
however, and In the face of domestic con¬ 
sumption which continued to grow faster 
than domestic production. Presidents Ken¬ 
nedy. Johnson, and Nixon each felt com¬ 
pelled to amend It by raising the permissible 
quota levels. App. 211-212. 

In light of a Cabinet task force conclusion 
that the MOIP. as then constituted, was not 
fulfilling Its objectives.-' President Nixon, act¬ 
ing pursuant to 5 232(b). radically amended 
the program In 1973. Presidential Proclama¬ 
tion No. 4210, 3 CFR 31 (1974). The President 
suspended existing tariffs on oil Imports and 
provided "for a gradual transition from the 
existing quota method of adjusting Imports 
of petroleum and petroleum products to a 
long-term program for adjustment of Im¬ 
ports of petroleum and petroleum products 
through . . . the Institution of a system of 
fees applicable to Imports of crude oil. un¬ 
finished oils, and finished products . . ." Id.. 
at 32. This amended program established a 
gradually Increasing schedule of license fees 
for Importers. With respect to crude oil. the 
fee was scheduled to Increase from an Initial 
10'/j cents per barrel on May 1, 1973. to 21 
cents per barrel on May 1, 1975. With respect 
to most finished petroleum products, the fee 
was to rise gradually from 15 cents per barrel 
on May 1. 1973. to 63 cents per barrel on 
November 1. 1975.’ Id., at 36. While Initially 
some oil Imports were exempted from the 
license fee requirements, the exemption lev¬ 
els were scheduled to decrease annually so 
that by 1980 the fees would be applicable to 
all oil Imports. 

President Nixon's 1973 program apparently 
did not wholly fulfill the objectives to which 
It was directed. Accordingly, the Secretary of 
the Treasury, acting pursuant to 5 232(b), 
see n. 1, supra. Initiated an investigation on 
January 4, 1975, "to determine the effects on 
the national security of Imports of petroleum 
and petroleum products.” Memorandum from 
Secretary of the Treasury Simon to Assist¬ 
ant Secretary of the Treasury MacDonald 
(Simon Memorandum), App. 154. While 
5 232(b) directs the Secretary "If It Is appro¬ 
priate (to do so, to) hold public hearings or 
otherwise afford Interested parties an oppor¬ 


tunity to present Information and advice" as 
part of such an Investigation. 19 U.S.C. § 1862 
(b) (1970 ed . Supp. IV) the Secretary found 
that such procedures would Interfere with 
"national security Interests" and were "Inap¬ 
propriate” In this case. Simon Memorandum. 
App. 154. The Investigation therefore pro¬ 
ceeded without any public hearing or call for 
submissions from Interested governmental 
parties. 

The Secretary submitted a report on his 
Investigation to President Ford on January 
14. 1975. Intimating that the measures then 
In force under 5 232(b) had Indeed not solved 
the problems to which they were directed, 
the Secretary Indicated that the United 
States' dependence on foreign oil had con¬ 
tinued to Increase since 1966 and that foreign 
sources currently accounted for well over a 
third of domestic consumption. The Secre¬ 
tary concluded that 

"crude oil, principal crude oil derivatives 
and products, and related products derived 
from natural gas and coal tar are being Im¬ 
ported Into the United States In such quan¬ 
tities as to threaten to Impair the national 
security (and) the foregoing products are 
being Imported Into the United States under 
such circumstances as to threaten to Impair 
the national security." App. 133. 

On the basis of these findings, the Secretary 
recommended to the President that 

"appropriate action be taken to reduce 
Imports of crude oil, principal crude oil de¬ 
rivatives and products, and related products 
derived from natural gas and coal tar into 
the United States. . .." Ibid. 

The President agreed with the findings of 
the Secretary's Investigation and concluded 
that It was necessary and consistent with 
the national security to further discourage 
Importation Into the United States of pe¬ 
troleum, petroleum products, and related 
products. . . ." Presidential Proclamation No. 
4341. 3A CFR 2 (1975). Invoking 5 232(b), 
he Issued a Proclamation on January 23.1975. 
which, effective Immediately, raised the so- 
called "first-tier" license fees that were Im¬ 
posed In 1973, see supra, at 553. to the max¬ 
imum levels previously scheduled to be 
reached only some months later.* Presiden¬ 
tial Proclamation No. 4341. The Proclamation 
also Imposed on all Imported oil, whether 
covered by the first-tier fees or not, a sup¬ 
plemental fee of $1 rer barrel for oil entering 
the United States on or after February 1.1975. 
The supplemental fee was scheduled to 
rise to $2 a barrel for oil entering after 
March 1. 1975, and to *3 per barrel for oil 
entering after April 1, 1975.” Finally, the 
Proclamation reinstated the tariffs that had 
been suspended In April 1973. Soon after Is¬ 
suance of the Proclamation, the Federal En¬ 
ergy Administration (FEA) amended Its oil 
Import regulations In order to Implement the 
new program. 40 Fed. Reg. 4771-4776 (1975). 

Four days after the Proclamation was Is¬ 
sued, respondents—eight States and their 
Govemers," 10 utility companies,’ and Con¬ 
gressman Robert F. Drlnan of Massachu¬ 
setts—challenged the license fees In two suits 
filed against the Secretary of the Treasury, 
the Administrator of the FEA, and the Treas¬ 
urer of the United States In the United 
States District Court for the District of Co¬ 
lumbia. Seeking declaratory and Injunctive 
relief, they alleged that the Imposition of the 
fees was beyond the President's constitu¬ 
tional and statutory authority, that the fees 
were Imposed without necessary procedural 
steps having been taken, and that petitioners 
(hereinafter the Government) violated the 
National Environmental Policy Act of 1969 
(NEPA) 83 Stat. 852, 42 U.S.C. 5 4321 et 
seq., by falling to prepare an environmental 
Impact statement prior to the Imposition of 
the fees. 

The District Court denied respondents' 
motions for preliminary Injunctions and filed 
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findings of fact and conclusions of law which, 
at the request of respondents, It later de¬ 
clared to be final. See 171 U. S. App. D. C. 
113. 124. 126. 518 F. 2d 1051. 1062, 1064 (1975) 
(appendix to dissenting opinion In Court of 
Appeals). The court found that 5 232(b) Is a 
valid delegation to the President of the 
power to Impose license fees on oil Imports. 
Id., at 128-129. 518 F. 2d. at 1066-1067. It 
further ruled that the procedures followed 
by the President and the Secretary of the 
Treasury In imposing the license fees fully 
conformed to the requirements of the stat¬ 
ute. Id., at 130. 518 F. 2d, at 1068. Finally, 
the court held that "In view of the emer¬ 
gency nature of the problem and the need for 
prompt action," id., at 131, 518 F. 2d. at 
1069, the Government was not required to 
file an environmental Impact statement prior 
to imposition of the fees and hence was not 
In violation of the NEPA. Ibid. 

Respondents appeals from these Judgments 
were consolidated with their petitions to the 
Court of Appeals for the District of Colum¬ 
bia Circuit for review of the FEA regula¬ 
tions Implementing the license fee program. 
The allegations In the challenges to the 
regulations were substantially the same as 
those raised In the District Court actions, 
adding only a contention that the FEA had 
failed to follow certain procedural provisions 
of the Federal Energy Administration Act. 88 
Stat. 97. 15 U.S.C. 55 761 et seq. (1970 ed., 
Supp. IV). The Court of Appeals, with one 
Judge dissenting, held that 5 232(b) does not 
authorize the President to Impose a license 
fee scheme as a method of adjusting Imports. 
171 U.S. App. D. C. 113. 518 F. 2d 1051 (1975). 
According to the court, reading the statute 
to authorize the action taken by the Presi¬ 
dent "would be an anomalous departure" 
from “the consistently explicit, well-defined 
manner In which Congress has delegated con¬ 
trol over foreign trade and tariffs.” Id., at 117. 
518 F. 2d, at 1055. In the court's view, 5 232 
(b) 's legislative history Indicated that Con¬ 
gress' authorization of the President to "ad¬ 
just the Imports of (an) article" encompassed 
only the use of "direct" controls such as 
quotas and did not encompass the use of 
license fees. Id., at 121, 518 F. 2d, at 1059. 
Finding no need to address any of the other 
Issues that were raised, the court reversed 
the Judgment of the District Court, In¬ 
structed that court to enter appropriate relief 
for respondents, and set aside the challenged 
FEA regulations. 

We granted the Government’s petition for 
certiorari. 423 U.S. 923 (1975),' and now 
reverse. Both the language of 5 232(b) and 
Its legislative history lead us to conclude 
that It authorizes the action taken by the 
President In this case." 

n 

A 

Preliminarily, we reject respondents' sug¬ 
gestion that we must construe 5 232(b) nar¬ 
rowly In order to avoid “a serious question of 
unconstitutional delegation of legislative 
power." Brief for Respondents 42. Even If 
5 232(b) Is read to authorize the Imposi¬ 
tion of a license fee system, the standards 
that It provides the President In Its Imple¬ 
mentation are clearly sufficient to meet any 
delegation doctrine attack. 

In Hampton & Co. v. United States, 276 
U.S. 394 (1928), this Court upheld the con¬ 
stitutionality of a provision empowering the 
President to Increase or decrease import 
duties In order to equalize the differences 
between foreign and domestic production 
costs for similar articles. There, the Court 
stated: 

"If Congress shall lay down by legislative 
act an Intelligible principle to which the 
(President) Is directed to conform, such leg¬ 
islative action Is not a forbidden delegation 
of legislative power." Id., at 409. 

Section 232(b) easily fulfills that test. It 
establishes clear preconditions to Presidential 
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action—Inter alia, a finding by the Secretary 
of the Treasury that an "article Is being Im¬ 
ported Into the United States In such quan¬ 
tities or under such circumstances as to 
threaten to Impair the national security." 
Moreover, the leeway that the statute gives 
the President In deciding what action to 
take In the event the preconditions are ful¬ 
filled Is far from unbounded. The President 
can act only to the extent "he deems neces¬ 
sary to adjust the Imports of such article 
and Its derivatives so that such Imports will 
not threaten to Impair the national se¬ 
curity." And § 232(c). see n. 1. supra, articu¬ 
lates a series of specific factors to be con¬ 
sidered by the President In exercising his 
authority under 5 232(b).* 3 In light of these 
factors and our recognition that “(njecesslty 
... fixes a point beyond which It Is unreason¬ 
able and Impracticable to compel Congress to 
prescribe detailed rules . . American Power 
& Light Co. v. SEC. 329 U.S. 90. 105 (1946). 
we see no looming problem of Improper dele¬ 
gation u that should affect our reading of 
5 232(b). 

B 

In authorizing the President to "take such 
action, and for such time, as he deems neces¬ 
sary to adjust the Imports of (an| article and 
Its derivatives." the language of i 232(b) 
seems clearly to grant him a measure of dis¬ 
cretion In determining the method to be used 
to adjust Imports. We find no support In the 
language of the statute for respondents' con¬ 
tention that the authorization to the Presi¬ 
dent to "adjust” Imports should be read to 
encompass only quantitative methods—l.e., 
quotas—as opposed to monetary methods— 
l.e.. license fees—of effecting such adjust¬ 
ments. 

Indeed, reading respondents’ suggested 
limitation Into the word "adjust" would be 
Inconsistent with the range of factors that 
can trigger the President's authority under 
5 232(b)'s language. Section 232(b) author¬ 
izes the President to act after a finding by 
the Secretary of the Treasury that a given 
article Is being Imported "In such quantities 
or under such circumstances as to threaten 
to Impair the national security." (Emphasis 
added.) The emphasized language reflects 
Congress’ Judgment that "not only the quan¬ 
tity of Imports . . . but also the circumstances 
under which they are coming In: their use. 
their availability, their character" could en¬ 
danger the national security and hence 
should be a potential basis for Presidential 
action. 104 Cong. Rec. 10542-10543 (1958) 
(remarks of Rep. Mills). It Is most unlikely 
that Congress would have provided that dan¬ 
gers posed by factors other than the strict 
quantitative level of Imports can Justify 
Presidential action, but that that action 
must be confined to the Imposition of quotas. 
Unless one assumes, and we do not. that 
quotas will always be a feasible method of 
dealing directly with national security 
threats posed by the "circumstances" under 
which Imports are entering the country, lim¬ 
iting the President to the use of nuotas would 
effectively and artificially prohibit him from 
directly dealing with some of the very prob¬ 
lems against which 5 232(b) Is directed. 

Turning from 5 232's language to Its leg¬ 
islative history, again there Is much to sug¬ 
gest that the President's authority extends 
to the Imposition of monetary exactions— 
l.e.. license fees and duties. The original en¬ 
actment of the provisions In 1955 as well as 
Congress' periodic reconsideration of It In 
subsequent years gives us substantial 
grounds on which to conclude that Its au¬ 
thorization extends bey~nd the !moo«ltlon of 
quotas to the type of action challenged here. 

During congressional hearings on the Trade 
Agreements Extension Act of 1955, there was 
substantial testimony that Increased imports 
were threatening to damage various domestic 
Industries whose viability was perceived to be 
critical to the national security.'* In an effort 


to deal with the problem, the Senate Com¬ 
mittee on Finance considered several pro¬ 
posals designed to supplement the existing 
statutory provision, known as the Symington 
Amendment. 13 that barred reductions In 
duties "on any article If the President finds 
that such reduction would threaten domestic 
production needed for projected national de¬ 
fense requirements.” Act of July 1, 1954. Pub. 
L. 464, 12, 68 Stat. 360.'* Among these 
amendments was one proposed by Senator 
Neely which provided In relevant part: 

"|T]he President shall take such action as 
is necessary to restrict Imports of commodi¬ 
ties whenever such Imports threaten to re¬ 
tard the domestic development and expan¬ 
sion or maintenance of domestic produc¬ 
tion of natural resource commodities or any 
other commodities which re determines to be 
essential to the national security. . . ." Hear¬ 
ings on H.R. 1 before the Senate Committee 
on Finance. 84th Cong.. 1st Sess., 1033 (1955) 
(hereinafter cited as 1955 Senate Hearings) 
(emphasis added). 33 

In explaining what action would be au¬ 
thorized under the Neely Amendment. Sen¬ 
ator Martin, one of Its cosponsors, explained 
that It authorized the President "to take 
such action as Is necessary. Including the 
Imposition of Import quotas or the increase 
in duties, to protect the domestic Industry 
concerned." 1955 Senate Hearings 2097 (em¬ 
phasis added). Thus, the Neely Amendment 
clearly would have given the President the 
authority to Impose monetary exactions as 
a method of restricting Imports. 

While the Neely Amendment was not re¬ 
ported out of committee, it Is strikingly sim¬ 
ilar In language to the Byrd-Mllllkln 
Amendment—the substitute provision that 
was reported out and eventually enacted 
Into law. The Byrd-Mllllkln Amendment au¬ 
thorized the President, after appropriate 
recommendations had been made by the 
Director of the ODM, to "take such action 
as he deems necessary to adjust the Im¬ 
ports of (an] article to a level that will not 
threaten to Impair the national security." 
S. Rep. No. 232. 84th Cong.. 1st Sess., 14 
(1955).'* Given the similarity In the opera¬ 
tive language of the two proposals. It Is fair 
to Infer that If. as Senator Martin stated, the 
Neely Amendment was Intended to authorize 
the Imposition of monetary exactions, so too 
was the Byrd-Mllllkln Amendment. 

The debate on the Senate floor lends fur¬ 
ther support to this reading of the Byrd- 
Mllllkln Amendment. Senator Mllllkln him¬ 
self stated without contradiction that the 
Amendment authorized the President “to 
take whatever action he deems necessary to 
adjust Imports . . . (Including the use of| 
tariffs, quotas. Import taxes or other meth¬ 
ods of Import restriction." 101 Con. Rec. 
5299 (1955). As a statement of one of the 
legislation's sponsors, this explanation de¬ 
serves to be accorded substantial weight In 
Interpreting the statute. National Woodwork 
M/rs. Assn. v. NLRB. 286 U.S. 612. 640 (1967): 
Schwegmann Bros. v. Calvert Distillers Corp.. 
341 U.S. 384. 394-395 (1951).” 

Senator Mllllkln's statement does not 
stand alone. Senator Byrd, another of the 
Amendment's sponsors, explained In colloquy 
with Senator Salto ns tall that the Amend¬ 
ment put all commodities “on the same basis 
as agricultural commodities. It simply 
leaves to the President the power. In his 
discretion, to decide whether to Impose a 
quota or to reduce the Imports.” 101 Cong. 
Rec. 5297 (1955) (emphasis added). The ref¬ 
erence In the emphasized phrase Is to 5 22 
of the Agricultural Adjustment Act. the sub¬ 
ject of an earlier exchange between Senator 
Byrd and Senator Thye. 101 Cong. Rec. 5296 
(1955). Section 22 allows the President under 
certain circumstances to “Impose such 
fees ... on such quantitative limitations" as 
he finds necessary to protect the domestic 

Footnotes at end of article. 


production of an agricultural commodity. 
49 Stat. 773. as amended. 7 UB.C. 5 624(b) 
(emphasis added). Senator Byrd’s compari¬ 
son of § 22 and the Byrd-Mllllkln Amend¬ 
ment thus appears to reflect his understand¬ 
ing that Presidential authority under the 
Amendment extended to the Imposition of 
fees." 

Finally, we note two other statments on 
the floor of the Senate which lend direct 
support to the Government's reading of the 
Byrd-Mllllkln Amendment. Senator Bennett 
stated that It was his understanding that 
the amendment would authorize use of "the 
entire scope of tariffs, quotas, restrictions, 
stockpiling, and any other variation of these 
programs In order to protect a particular 
Industry.” 101 Cong. Rec. 5588 (1955) And 
Senator Barkley, a member of the Senate 
Committee on Finance, expressed his under¬ 
standing that the Amendment would allow 
the President to "Impose such quotas or take 
such other steps as he may believe to be de¬ 
sirable In order to maintain the national 
security." Id., at 5298 (emphasis added). 

In the House debate following Senate pas¬ 
sage of the Byrd-Mllllken Amendment, id., at 
5655. and Its acceptance with a minor 
modification by the House conferees, H.R. 
Conf. Rep. 745. 84th Cong., 1st Sess., 2. 6-7 
(1955), we find further indications that the 
Amendment authorized the Imposition of 
monetary exactions. In explaining the provi¬ 
sions of the Amendment, Congressman 
Cooper, chairman of the House Ways and 
Means Committee and a member of the Con¬ 
ference Committee, Indicated his concern 
that "any modification o/ a duty on Imports 
or a quota would (because of retaliation 
from abroad] inevitably result In a curtail¬ 
ment of exports by the United States." 101 
Cong. Rec. 8161 (1955) (emphasis added). 
Furthermore, as part of hts explanation of 
the Amendment, Cooper presented a letter 
he had received from Gerald D. Morgan, 
Special Counsel to the President, which ex¬ 
pressed the Administration's understanding 
that under the Amendment, the President's 
action to adjust Imports "could take any 
form that was appropriate to the situation.” 
Id., at 8162.” Thus, when Congress finally en¬ 
acted the Byrd-Mllllkln Amendment's na¬ 
tional security provision. 69 Stat. 166, 31 as 
part of the Trade Agreement Extension Act of 
1955, not only had Members of both Houses 
Indicated that the provision authorized the 
Imposition of monetary exactions, but the 
Executive Branch, too, had advised the Con¬ 
gress of Its understanding of the broad scope 
of the authority granted by the Amend- 
ment.- 

Three years later. In the context of Its con¬ 
sideration of the Trade Agreements Exten¬ 
sion Act of 1958, Congress re-examined the 
Byrd-Mllllkln national security provision. In 
the course of Its deliberations, the Subcom¬ 
mittee on Foreign Trade Policy of the House 
Ways and Means Committee had before It a 
1957 report submitted to It by the ODM. ex¬ 
pressing the views of the Executive Branch 
that "the Imposition of new or Increased 
tariff duties on Imports . . . (was) author¬ 
ized by the language adopted." 33 Fully aware 
that the Executive Branch then, as In 1955, 
understood the provision as authorizing the 
Imposition of monetary exactions, the Com¬ 
mittee did not recommend any change In Its 
wording to confine more narrowly the 
bounds of Its authorization. On the contrary, 
the Committee In Its report Indicated with 
approval Its own understanding that the 
statute provided "those best able to Judge 
national security needs • . . |wlth( a way of 
taking whatever action is needed to avoid 
a threat to the national security through Im¬ 
ports." H. R. Rep. No. 1761, 85th Cong.. 2d 
Sess., 13 (1958) (emphasis added). 

while Congress in 1958 made several pro¬ 
cedural changes In the statute and estab¬ 
lished criteria to guide the President's deter¬ 
mination as to whether action under the 
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provision might be necessary, it added no 
limitations with respect to the type of ac¬ 
tion that the President was authorized to 
take. 1 * 5 8, 72 Stat. 678. The 1958 reenact¬ 
ment. like the 1955 provision, authorized the 
President under appropriate conditions to 
"take such action” "as he deems necessary to 
adjust the imports. . . ." Ibid. 

When the national security provision next 
came up for re-examination, it was re¬ 
enacted without material change as § 232(b) 
of the Trade Expansion Act of 1962. In its 
analysis the Court of Appeals placed great 
emphasis on the fact that in the course of 
Congress - deliberations the Senate passed and 
the Conference Committee deleted. HR. 
Conf. Rep. No. 2518. 87th Cong.. 2d Sess., 13 
(1962). an amendment which provided: 

"Notwithstanding any other provision of 
law, the President may. when he finds it in 
the national interest, proclaim with respect 
to any article Imported into the United 
States— 

“(1) the increase of any existing duty on 
such article to such rate as he finds neces¬ 
sary; 

"(2) the Imposition of a duty on such 
article (if it is not otherwise subject to duty) 
at such rate as he finds necessary, and 

‘■(3) the imposition of such other Import 
restrictions as he finds necessary." 108 Cong. 
Rec. 19573 (1962). 

The Court of Appeals Inferred from the 
rejection of this amendment that Congress 
understood the then existing grant of au¬ 
thority to be limited to the imposition of 
quotas. According to the court, the amend¬ 
ment would have "explicitly [given] the 
President the same authority he claims de¬ 
rives implicitly from 5 [232(b),J" 171 U.S. 
App. D.C.. at 121, 518 F.2d, at 1059, and 
Congress' refusal to enact the amendment 
was tantamount to a rejection of the Govern¬ 
ment's interpretation of the statute. 

We disagree, however, with the Court of 
Appeals' assessment of the proposed amend¬ 
ment. The amendment was in reality far 
more than an articulation of the authority 
that t*-e Government finds to be contained 
in 5 232(b). Unlike 5 232(b). the rejected 
proposal would not have required a prior in¬ 
vestigation and findings by an executive de¬ 
partment as a prerequisite to Presidential 
action. Moreover, the broad "national inter¬ 
est" language of the proposal, together with 
its lack of any standards for implementing 
that laneuage. stands in stark contrast with 
5 232(b)'s narrower criterion of “national 
security" and S 232(c)'s articulation of 
standards to guide the invocation of the 
President's powers under 5 232(b). In light 
of these clear differences between the re¬ 
jected proposal and 5 232(b). we decline to 
infer from the fact that the Senate amend¬ 
ment was proposed, or from the fact that It 
was rejected, that Congress felt that the 
President had no power to Impose monetary 
exactions under 6 232(b). 

Only a few months after President Nixon 
Invoked the provision to Initiate the import 
license fee system challenged here. Congress 
once again re-enacted the Presidential au¬ 
thorization encompassed in 5 232(b) without 
materia] change. Trade Act of 1974, Pub. L. 
93-618,, 88 Stat. 1993. Making no mention of 
the President's action, both the Senate Com¬ 
mittee report and the conference report re¬ 
cited the language of the statute Itself to 
reaffirm that under 5 232(b) the President 
"may . . . take such action, and for such 
time, as he deems necessary, to adjust Im¬ 
ports so as to prevent impairment of the 
national security." H.R. Conf. Rep. No 93- 
1644. p. 29 (1974); S. Rep. No. 93-1298. pp. 
96-97 (1974). The congressional acquiescence 
in President Nixon’s action manifested by 
the re-enactment of 5 232(b) provides yet 
further corroboration that 5 232(b) was un¬ 
derstood and Intended to authorize the im¬ 
position of monetary exactions as a means of 
adjusting Imports. 


Taken as a whole then, the legislative his¬ 
tory of 5 232(b) belles any suggestion that 
Congress, despite its use of broad language 
in the statute Itself, intended to limit the 
President's authority to the imposition of 
quotas and to bar the President from im¬ 
posing a license fee system like the one chal¬ 
lenged here. To the contrary, the provision's 
original enactment, and its subsequent re¬ 
enactment In 1958, 1962, and 1974 in the 
face of repeated expressions from Members 
of Congress and the Executive Branch as 
to their broad understanding of its lan¬ 
guage. all lead to the conclusion that 5 232 

(b) does in fact authorize the actions of the 
President challenged here. Accordingly, the 
Judgment of the Court of Appeals to the 
contrary cannot stand. 

C 

A final word is in order. Our holding today 
Is a limited one. As respondents themselves 
acknowledge, a license fee as much as a 
quota has its initial and direct Impact on 
Imports, albeit on their price as opposed to 
their quantity. Brief for Respondents 26. 
As a consequence, our conclusion here, fully 
supported by the relevant legislative history, 
that the imposition of a license fee is au¬ 
thorized by 5 232(b) in no way compels the 
further conclusion that any action the Presi¬ 
dent might take as long as it has even a 
remote Impact on Imports. Is also so au¬ 
thorized. 

The Judgment of the Court of Appeals is 
reversed and this case is remanded to that 
court for proceedings consistent with this 
opinion. 

So ordered. 

FOOTNOTES 

•Peter Buck Feller, John D. Heckert, and 
David M. Repass filed a brief for McClure 
& Trotter as amicus curiae urging affirmance. 

1 Section 232(b) provides in full: 

"Upon request of the head of any depart¬ 
ment or agency, upon application of an in¬ 
terested party, or upon his own motion, the 
Secretary of the Treasury (hereinafter re¬ 
ferred to as the 'Secretary') shall immediate¬ 
ly make an appropriate investigation, in the 
course of which he shall seek information 
and advice from, shall consult with, the 
Secretary of Defense, the Secretary of Com¬ 
merce. and other appropriate officers of the 
United States, to determine the effects on 
the national security of imports of the article 
which Is the subject of such request, appli¬ 
cation, or motion. The Secretary shall, if it 
is appropriate and after reasonable notice, 
hold public hearings or otherwise afford in¬ 
terested parties an opportunity to present 
Information and advice relevant to such In¬ 
vestigation. The Secretary shall report the 
findings of his investigation under this 
subsection with respect to the effect of the 
importation of such article in such quanti¬ 
ties or under such circumstances upon the 
national security and. based on such find¬ 
ings. his recommendation for action or in¬ 
action under this section to the President 
within one year after receiving an applica¬ 
tion from an Interested party or otherwise 
beginning an investigation under this sub¬ 
section. If the Secretary finds that such ar¬ 
ticle is being Imported into the United States 
in such quantities or under such circum¬ 
stances as to threaten to impair the nation¬ 
al security, he shall so advise the President 
and the President shall take such action, 
and for such time, as he deems necessary 
to adjust the imports of such article and its 
derivatives so that such Imports will not 
threaten to impair the national security, un¬ 
less the President determines that the article 
is not being imported into the United States 
in such quantities or under such circum¬ 
stances as to threaten to impair the na¬ 
tional security." 

Section 232 (c) of the Act. 19 U.S.C. 5 1862 

(c) (1970 ed., Supp. IV) provides the Presi¬ 
dent and the Secretary of the Treasury with 


guidance as to some of the factors to be con¬ 
sidered in implementing 5 232 (b). It pro¬ 
vides : 

"For the purposes of this section, the Sec¬ 
retary and the President shall, In the light 
of the requirements of national security and 
without excluding other relevant factors, 
give consideration to domestic production 
needed for projected national defense re¬ 
quirements. the capacity of domestic Indus¬ 
tries to meet such requirements, existing 
and anticipated availabilities of the human 
resources, products, raw materials, and other 
supplies and services essential to the na¬ 
tional defense, the requirements of growth 
of such industries and such supplies and 
services including the Investment, explora¬ 
tion, and development necessary to asure 
such growth, and the importation of goods 
in terms of their quantities, availabilities, 
character, and use as those affect such in¬ 
dustries and the capacity of the United 
States to meet national security require¬ 
ments. In the administration of this sec¬ 
tion. the Secretary and the President shall 
further recognize the close relation of the 
economic welfare of the Nation to our na¬ 
tional security, and shall take into consid¬ 
eration the Impact of foreign competition 
on the economic welfare of individual do¬ 
mestic Industries; and any substantial un¬ 
employment. decrease in revenues of gov¬ 
ernment, loss of skills or Investment, or 
other serious effects resulting from the dis¬ 
placement of any domestic products by ex¬ 
cessive Imports shall be considered, without 
excluding other factors, in determining 
whether such weakening of our Internal 
economy may impair the national security.” 

: See Cabinet Task Force on Oil Import 
Control. The Oil Import Question 128 (1970). 

1 Under President Nixon's plan, the fee for 
motor gasoline was scheduled to reach its 
maximum of 63 cents on May 1. 1975. App. 97. 

* The Proclamation did not alter the sched¬ 
ule by which exemptions from the first-tier 
fees were not to be eliminated until 1980. 

* The supplemental fee Increases scheduled 
to go Into effect in March and April were 
twice deferred. See Presidential Proclamation 
No. 4355, 3A CFR 26 (1975); Presidential 
Proclamation No. 4370, 3A CFR 45 (1975). 
While the $2 fee finally went Into effect on 
June 1. 1975, Presidential Proclamation No. 
4377. 3A CFR 53 (1975). It was never increased 
to $3. Indeed, on January 3. 1976, President 
Ford eliminated the $2 fee. Presidential 
Proclamation No. 4412, 41 Fed. Reg. 1037. 
See n. 8, infra. 

“ The States Joining in the suit together 
with their governors were Connecticut, 
Maine. Massachusetts. New Jersey. New York. 
Pennsylvania, Rhode Island, and Vermont. 
The State of Minnesota intervened as a 
plaintiff after the complaint was filed and is 
also a respondent here. 

; The 10 utility companies are Algonquin 
SNG. Inc., New England Power Co.. New Bed¬ 
ford Gas and Edison Light Co.. Cambridge 
Electric Light Co., Canal Electric Co.. Mon- 
taup Electric Co.. Connecticut Light and 
Power Co., Hartford Electric Llcht Co.. West¬ 
ern Massachusetts Electric Light Co., and 
Holyoke Water Power Co. 

* Subsequent to our granting certiorari, the 
President signed t>*e Energy Pollcv and Con¬ 
servation Act of 1975, Pub. L. 94-163. 89 Stat. 
871, 42 U. S. C. A. 5 6201 et seq. (1970 ed., 
Supp. V). That Act is aimed at encouraging 
domestic oil production by gradually decon¬ 
trolling the price of domestically produced 
crude oil. On January 3. 1976. indicating that 
"the purposes of the supplemental [oil im¬ 
port llcensel fee" will be served bv the Act. 
the President announced the elimination of 
the supplemental fees Imposed bv Presiden¬ 
tial Proclamation No. 4341. 3A CFR 2 (1975). 
Presidential Proclamation No. 4412, 41 Fed. 
Reg. 1037. He did not. however, eleminate the 
“first-tier" fees originally Imposed by Presi¬ 
dential Proclamation No. 4210, 3 CFR 31 
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(1974). Since respondents seek to enjoin the 
first-tier as well as the supplemental lees, the 
question here whether 8 232(b) grants the 
President authority to Impose license fees 
remains a live controversy. 

'Respondents' suits are not barred by the 
Anti-Injunction Act, 26 U. S. C. 5 7421(a), 
which In relevant part provides that "no suit 
for the purpose of restraining the assessment 
or collection of any tax shall be maintained 
In any court by any person . . . The Antl- 
Injunctlon Act applies to suits brought to re¬ 
strain assessment of taxes assessable under 
the Internal Revenue Codes of 1954 and 1939. 
26 U. S. C. 55 7421(a). 7851(a)(6)(A). 7851 
(a) (6) (C) (lv). The license fees In this case 
are assessed under neither Code but rather 
under the authority conferred on the Presi¬ 
dent by the Trade Expansion Act of 1962, as 
amended by the Trade Act of 1974. The fees 
are therefore not "taxes" within the scope 
of the Antl-lnjunctton Act. 

Respondents rely on our decision In Na¬ 
tional Cable Television Assn. v. United States, 
415 U. S. 336 (1974, to support their delega¬ 
tion doctrine argument. But we find that 
case clearly distinguishable from the one be¬ 
fore us today. In National Cable Television, 
we held that the fees to be Imposed on com¬ 
munity antenna television systems should be 
measured by the "value to the recipient" 
even though the language of the general sta¬ 
tute allowing fee setting by federal agencies. 
65 Stat. 290, 31 U. S. C. § 483a, permits con¬ 
sideration not only of "value to the reclp- 
ent” but also of "public policy or interest 
served, and other pertinent facts." The 
Court's conclusion that the words of the last- 
quoted phrase were not relevant to the CATV 
situation was apparently motivated by a de¬ 
sire to avoid any delegation doctrine prob¬ 
lem that might have been presented by a 
contrary conclusion. 415 U. S.. at 342. But 
what might be considered the open-ended 
nature of the phrase "public policy or Inter¬ 
est served, and other pertinent facts" stands 
In contrast to § 232(b)'s more limited au¬ 
thorization of the President to act only to 
the extent necessary to eliminate a threat 
of Impairment to the national security, and 
§ 232(c)'s articulation of standards to guide 
the President In making the decision whether 
to act. See n. 1, supra. 

11 The amount of oil exempted from the 
"first-tier" license fees, ree suvra, at 553. 
Imposed In 1973 varies among five geograph¬ 
ical districts within the Nation. See Presi¬ 
dential Proclamation No. 4311, 3A CFR 2 
(1975). Presidential Proclamation No. 4210, 
3 CFR 31 (1974). Respondents seize on this 
fact to argue that the "first-tier" fee schedule 
contravenes Art. I, 5 8. cl. 1. of the Constitu¬ 
tion which requires that Import duties be 
uniform throughout the United States. But 
that Issue Is not properly before the Court. 
Sustaining respondents' Uniformity Clause 
argument would call, not for Invalidation of 
the entire license fee scheme, but only for 
elimination of the geographical differences 
In the exemptions allowed under It. This 
would represent not an affirmance of the 
Judgments below, which effectively Invali¬ 
dated the entire scheme and Its Implement¬ 
ing regulations, but rather a modification of 
those Judgments. But since respondents filed 
no cross-petition for certiorari, they are at 
this point precluded from seeking such 
modification. See Mills v. Electric Auto-Lite 
Co.. 396 U.S. 375. 381 n. 4 (1970). 

“See. e.g., Hearings on H.R. 1 before the 
House Committee on Ways and Means. 84th 
Cong., 1st Sess.. 1006 (analytical balance 
industry i. 1264 (petroleum Industry) (1935); 
Hearings on H.R. 1 before the Senate Com¬ 
mittee on Finance; 84th Cong., 1st Sess., 602 
(lead and zinc mining Industry), 721 (coal 
mining Industry) (1955). 

17 The Symington Amendment Is currently 
codified In somewhat modified form at 19 

U.S.C. 5 1862(a). 

’* In contrast to the Senate Committee on 
CXXIII-2042—Part 25 


Finance, the House Committee on Ways and 
Means concluded that the Symington Amend¬ 
ment was adequate to deal with any potential 
threats to the national security posed by 
foreign Imports. HR. Rep. No. 50. 84th Cong., 
1st Sess., 44 (1953). 

“A separate portion of the Neely Amend¬ 
ment would have placed quotas on petroleum 
Imports. 1955 Senate Hearings 1033. 

“Unlike the Neely Amendment, see n. 15, 
supra, the Byrd-MUllkln Amendment did not 
single out any named Industries lor protec¬ 
tion by quotas. 

17 Differing with the Court of Appeals, we 
do not believe that the fact that Senator 
Mllllkln represented a State that might have 
benefited from an expansive reading of the 
statute "blur(s) (the 1 probative value," 171 
U.S. App. D.C. 113. 120, 518 F. 2d 1051. 1058 
(1975). of his explanation. Many If not most 
pieces of legislation are sponsored by Mem¬ 
bers of Congress whose constituents have a 
special Interest In their passage, but we have 
never let this fact diminish the weight we 
give a sponsor’s statements. 

“ Moreover, Senator Byrd's reference In the 
above-quoted exchange to the power of the 
President under the Amendment "to Impose 
a quota or to reduce the Imports." 101 Cong. 
Rec. 5297 (1955). also suggests that he under¬ 
stood that power to extend beyond the Impo¬ 
sition of quotas. See Note, 89 Harv. L. Rev. 
432. 435 n. 31 (1975). 

“The Court of Appeals characterized Sen¬ 
ator Bennett's remarks as going to "the entire 
bill and other existing laws". 171 U.S. App. 
D.C.. at 119, 518 F. 2d. at 1057. Our examina¬ 
tion of the context of his remarks persuades 
us, however, that they were more probably 
made with specific reference to the Byrd- 
Mllllkln Amendment. 

70 A copy of the Morgan letter was also sent 
to Senator Byrd. Chairman of the Senate 
Committee on Finance. See 101 Cong. Rec. 
8162 (1955). 

71 As finally enacted the Amendment pro¬ 
vided: 

"In order to further the policy and purpose 
of this section, whenever the Director of the 
Office of Defense Mobilization has reason to 
believe that any article Is being Imported Into 
the United States In such quantities as to 
threaten to Impair the national security, he 
shall so advise the President, and If the Presi¬ 
dent agrees that there Is reason for such be¬ 
lief, the President shall cause an Immediate 
Investigation to be made to determine the 
facts. If. on the basis of such Investigation, 
and the report to him of the findings and 
recommendations made in connection there¬ 
with. the President finds that the article Is 
being Imported Into the United States In such 
quantities as to threaten to Impair the na¬ 
tional security, he shall take such action as 
he deems necessary to adjust the Imports of 
such article to a level that will not threaten 
to Impair the national security." 

“We are not unmindful that, as respond¬ 
ents point out. much of the congressional 
debate referred to the Byrd-Mllllkln Amend¬ 
ment in the context of giving the President 
the power to Impose Import quotas. See. e g., 
101 Cong. Rec. 5572 (1955) Iremarks of Sen. 
Humphrey); Id., at 5582 5584 (remarks of 
Sen. Douglas): id., at 5593 (remarks of Sen. 
Monroney). But nowhere do the congressional 
debates reflect an understanding that under 
the Amendment the President's authority was 
to be limited to the Imposition of quotas. In 
light of this fact, we feel fortified In attach¬ 
ing substantial weight to the positive Indi¬ 
cations discussed above that the authority 
was not so limited. 

77 Foreign Trade Policy, Compendium of Pa¬ 
pers on United States Foreign Trade Policy. 
Collected by the Staff for the Subcommittee 
on Foreign Trade Policy of the House Ways 
and Means Committee 643 (1958). 

“Indeed, while under the 1955 provision 
the President was authorized to act only on 
a finding that "quantities" of Imports 


threatened to Impair the national security, 
the 1958 provision also authorized Presiden¬ 
tial action on a finding that an article Is 
being Imported "under such circumstances" 
as to threaten to Impair the national secu¬ 
rity. 72 Stat. 678. See supra, at 561. 


By Mr. STONE (for himself and 
Mr. Chiles) : 

S. 2176. A bill to provide for the estab¬ 
lishment of a Veterans’ Administration 
outpatient clinic in Broward County. 
Fla.; and 

S. 2177. A bill to provide for the con¬ 
struction of a Veterans' Administration 
hospital in Broward County, Fla.; to the 
Committee on Veterans’ Affairs. 

Mr. STONE. Mr. President, today I 
am introducing two bills to provide for 
the establishment of a Veterans' Admin¬ 
istration health care facility in Broward 
County, Fla. The first bill calls for the 
establishment of a veterans’ hospital, 
and the second bill would provide for a 
VA outpatient clinic. 

On August 10, 1977, I wrote to Dr. 
John Chase, the Chief Medical Director 
of the Veterans' Administration, re¬ 
questing that the VA conduct a study 
of the Broward County area in order to 
determine the need for a VA health 
facility. I have not received a reply to 
my letter. In response to several other 
letters to the VA requesting that it con¬ 
sider locating a health facility in Brow¬ 
ard County, the only response I received 
is that there are no plans to establish 
such a facility. Mr. President. Broward 
County veterans can wait no longer for 
action by the Veterans’ Administration. 

As of December 31. 1976, there were 
108.353 veterans living in Broward 
County, most of whom are elderly and 
served in World War I or World War II. 
The nearest VA hospital is in Miami. 24 
miles away from Fort Lauderdale, the 
Broward County seat. The nearest VA 
outpatient clinic is 40 miles from Fort 
Lauderdale in West Palm Beach and it 
is more remote. Many of the veterans 
in Broward are unable to drive and the 
public transportation to these facilities 
is inadequate because local governments 
have not been able to keep up in recent 
years with the tremendous population 
growth. The veterans hospital in Miami 
is overcrowded so that veterans must 
often wait hours to see a doctor, and the 
treatment received is not always up to 
the high standards which veterans de¬ 
serve. Furthermore, the need for a vet¬ 
erans' health care facility in Broward 
County becomes greater every day. Esti¬ 
mates are that between 800 and 1,000 
veterans move to this county every 
month. 

Recently, the Governor and the cab¬ 
inet of the State of Florida adopted a 
resolution recognizing the critical need 
for a medical facility in Broward County 
and urging that the Veterans' Adminis¬ 
tration establish such a facility in an 
accessible location. I ask unanimous con¬ 
sent that this resolution be printed along 
with my remarks. I have received sim¬ 
ilar resolutions from the City Councils 
of North Lauderdale. Plantation, and 
Tamarac. I would also like to note that 
companion legislation has been intro¬ 
duced in the House by Representative J. 
Herbert Burke, who for years has 
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sought to have a facility established in 
Broward County to provide health care 
for the many veterans living there. 

Mr. President. I hope that my col¬ 
leagues agree with me that Broward 
County. Fla., veterans deserve better 
treatment from the VA and will join in 
support of this legislation. 

There being no objection, the resolu¬ 
tion was ordered to be printed in the 
Record, as follows: 

Resolution 

Whereas, the Governor and Cabinet recog¬ 
nize and appreciate the vital and honored 
services rendered to our state and nation by 
the many veterans of Florida who have pro¬ 
tected our national defense and preserved 
our democratic Institutions and way of life, 
and 

Whereas, the Governor and Cabinet fully 
support proper and convenient medical care 
for veterans In this state and throughout 
the nation In recognition of their contribu¬ 
tions and sacrifices for the defense of our 
people, and 

Whereas, numerous veterans and veteran 
organizations such as the Broward County 
Veterans Council, representing mobile chap¬ 
ters of the American Legion. Veterans of For¬ 
eign Wars. Disabled American Veterans, Jew¬ 
ish War Veterans, the Retired Officers Asso¬ 
ciation, Fleet Reserve, Paralyzed Veterans 
Association, World War I Barracks, and other 
veteran and auxiliary organizations, have ex¬ 
pressed need for a Veterans Administration 
Out-Patient Medical Facility to be located 
In Broward County, and 

Whereas, although there Is a Veterans 
Hospital In Miami, travel by an out-patient 
from Broward County often represents great 
hardship because of the distance Involved 
and extended delay at the Miami Veterans 
Administration Ho«nltal which cannot ac¬ 
commodate the Influx of ever-increasing 
Dade and Broward veterans requiring medi¬ 
cal attention, and 

Whereas, although Palm Beach County has 
an out-patient veterans facility In Riviera 
Beach, the oom-latlon of Broward County 
Is almost double that of adjoining Palm 
Beach County. a"d the facility at Riviera 
Beach Is too distant for out-patient care 
for most Broward veterans, and 

Whereas. Broward County has the second 
largest population of any county In the State 
of Florida and the number of veterans In 
Broward County exceeds 100.000 and Is grow¬ 
ing rapidly. 

Now, therefore, be It resolved that the 
Governor and Cabinet: 

1. Recognize a present need for a veterans’ 
out-patient medical facility In Broward 
County. 

2. Urge the Veterans Administration to 
establish such a facility In a readily acces¬ 
sible location In Broward Countv. giving con¬ 
sideration to population density and geo¬ 
graphical factors and with the site selected 
In cooperation with the Florida Division of 
Veteran Affairs. 

3. Direct that a copy of this resolution 
be forwarded to Senator Lawton M. Chiles 
and Senator Richard Stone. Congressmen 
Paul G. Rogers, J. Herbert Burke and Wil¬ 
liam Lehman, and Congressman Ray Rob¬ 
erts. Chairman. Committee on Veterans 
Affairs. 

Mr. CHILES. Mr. President, it is my 
pleasure to join with my colleague Sena¬ 
tor Stone in sponsoring legislation for 
the establishment of a Veterans’ Ad¬ 
ministration outpatient clinic in Brow¬ 
ard County, Fla. Broward County, lo¬ 
cated on the southeast coast of Florida 
is one of the fastest growing areas in the 
State and in the Eastern United States. 
Included in this tremendous growth has 


been a sizable influx of veterans. Young¬ 
er veterans have been attracted for busi¬ 
ness and occupational opportunities 
while retired veterans have chosen this 
area because of the climate and the 
many recreational opportunities. The 
veterans population in this county pres¬ 
ently numbers well over 100,000. 

Along with any rapid growth in the 
veteran population of a given area comes 
a responsibility to provide for their med¬ 
ical needs. While VA medical facilities 
exist in Dade County to the south and 
Palm Beach County to the north, it is 
often difficult for Broward County vet¬ 
erans and their dependents to utilize 
these facilities. Travel to the VA hospital 
in Miami or the outpatient clinic in 
Palm Beach County is difficult due to 
limited transportation facilities and 
once the veteran arrives at his or her 
destination, long waits often result. I 
have always felt we owe a tremendous 
debt of gratitude to the veterans of our 
country and the establishment of an out¬ 
patient clinic in Broward County would 
go a long way toward meeting the medi¬ 
cal needs of the over 100,000 veterans 
now residing in this area. 

By Mr. MATHIAS: 

S. 2179. A bill to permit pharmacists 
to use generic drugs in the filling or re¬ 
filling of prescriptions made by physi¬ 
cians: to the Committee on Human 
Resources. 

Mr MATHIAS. Mr. President, the bill 
I have sent to the desk, the generic drug 
dispensing bill, is designed to eliminate 
excessive advertising, marketing, and 
promotion of brand name drugs. 

The pharmaceutical industry spends 
an estimated $1 billion a year to promote 
brand names of prescription medicines. 
Those brands are commonly priced much 
higher than the same drugs marketed 
under generic names. Such intensive 
promotion is aimed at influencing physi¬ 
cians to prescribe brand names of drugs, 
even though the generic equivalents are 
as effective. 

The cost of medicines is a substantial 
part of the cost of health care, especially 
among aged citizens and others who re¬ 
quire prolonged medication. Disad¬ 
vantaged Americans, such as the near¬ 
poor. the elderly, and the chronically ill 
will gain the most by the bill I am intro¬ 
ducing. but all Americans will benefit. 
My bill will save the Nation’s ill as much 
as $2 billion a year on prescription medi¬ 
cines. 

Senior citizens comprise only 11 per¬ 
cent of the population but buy 25 per¬ 
cent of all prescription drugs. Elderly 
Americans spend up to 45 percent of 
their limited incomes for prescription 
drugs. These citizens must sometimes 
choose between medicine and food when 
money runs low. 

My bill: 

Requires pharmacists to fill or refill 
prescriptions with the least costly prep¬ 
aration of the prescribed drug in his in¬ 
ventory; 

Allows the physician to direct the 
pharmacist to fill or refill the prescrip¬ 
tion only with the drug identified in the 
prescription: 

Allows physicians to direct the phar¬ 


macist to fill or refill the prescription 
with a specific formulation of the pre¬ 
scribed drug; and 

Allows patients to request the pharma¬ 
cist to fill or refill the prescription with 
a drug other than the least-cost drug, 
except for those patients for whom med¬ 
icare pays benefits for the prescription. 

Mr. President, 32 of the 50 States in 
the Union have enacted drug substitu¬ 
tion laws. It is time the U.S. Senate 
showed its concern for citizens who must 
purchase prescription drugs. 

Mr. President. I ask unanimous con¬ 
sent that the text of the generic drug 
dispensing bill be printed at this point 
in the Record. 

There being no objection, the bill was 
ordered to be printed in the Record, as 
follows: 

S. 2179 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, 
short title 

Section 1. This Act may be cited as the 
"Generic Drug Dispensing Act". 

FINDINGS 

Sec. 2. The Congress hereby finds that— 

(1) the cost of drugs Is a substantial part 
of the cost of health care especially among 
aged citizens and other citizens who require 
maintenance doses for prolonged periods; 

(2) drug costs are commonly not prepaid 
through health Insurance; 

(3) drug costs may preclude patients from 
receiving the health restoring benefits of the 
medical and pharmaceutical sciences or de¬ 
fer or prevent the attainment of other eco¬ 
nomic priorities; and 

(4) physicians are subjected to Intensive 
promotions of the proprietary formulations 
of drugs which are commonly priced much 
higher than the same drug marketed under 
the generic name and therefore may pre¬ 
scribe a drug by proprietary name when. In 
fact, they are concerned solely with the ac¬ 
tive Ingredients and not with the proprietary 
formulation. 

Sec. 3. (a)(1) Except as provided In para¬ 
graph (2), If a drug to be dispensed pursu¬ 
ant to a prescription of a physician, licensed 
by law to administer the drug, and such drug 
Is Identified In the prescription by a proprie¬ 
tary name or designation, any pharmacist 
shall fill or refill the prescription with a gen¬ 
eric drug If— 

(A) the physician does not specify in the 
prescription (In the case of a written pre¬ 
scription) or In transmitting the prescrip¬ 
tion to the pharmacist (In the case of a pre¬ 
scription ordered orally) that such prescrip¬ 
tion Is to be filled or refilled only with the 
drug so Identified; and 

(B) the cost of the substitute drug to the 
patient for whom the prescription Is made 
Is less than the cost to such patient of— 

(1) the drug so identified; and 

(11) any other generic drug In the Inven¬ 
tory of the pharmacist at the time such 
pharmacist fills or refills the prescription 
Involved. 

(2) A pharmacist may not select a generic 
drug to be used to fill or refill a prescription 
under paragraph (1) If the patient for whom 
the prescription Is made requests such phar¬ 
macist to fill or refill such prescription with 
an available drug other than the generic 
drug selected by such pharmacist. 

(b)(1) Except as provided In paragraph 
(2). If a drug to be dispensed pursuant to a 
prescription of a physician, licensed by law 
to administer the drug, and such drug Is 
Identified In the prescription by Its generic 
name, any pharmacist who flils or refills 
the prescription shall fill or refill the pre- 
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scriptlon with the generic drug whose cost 
to the patient for whom the prescription Is 
made Is less than the cost to such patient 
of any other drug In the Inventory of the 
pharmacist at the time such pharmacist 
Alls or refills the prescription Involved. 

(2) The provisions of paragraph (1) shall 
not apply If— 

(A) the physician Involved specifies In the 
prescription Involved (In the case of a writ¬ 
ten prescription) or In transmitting the pre¬ 
scription to the pharmacist Involved (In the 
case of a prescription ordered orally) that 
the prescription Is to be filled or refilled with 
a specific formulation which would be re¬ 
quired under paragraph (1). except that, In 
any case In which more than one formulation 
of the drug conforms to the specification 
made by the physician, the pharmacist shall 
fill or refill a prescription with such formu¬ 
lation— 

(I) which conforms to such specifications: 
and 

(II) whose cost, to the patient for whom 
the prescription Is made. Is less than the 
cost to such patient of any other formula¬ 
tion of the drug which would conform to 
such specification and which Is In the In¬ 
ventory of the pharmacist at the time such 
pharmacist fills or refills the prescription 
Involved: or 

(B) the patient for whom the prescription 
Is made requests the pharmacist to fill or 
refill such prescription with a drug other 
than the generic drug which would be re¬ 
quired under paragraph (X). 

(c) Any substitute drug used to fill or 
refill a prescription under subsection (a) 
or (b) shall be In the same quantity and 
dosage form as prescribed In such prescrip¬ 
tion. 

(d) For the purposes of this section, a drug 
Is a generic drug Identified In a prescription 
(either by a proprietary name or designation 
or by the established name of such drug. 
If any) If such drug has the same estab¬ 
lished name as the drug so Identified. 

EXEMPT TRANSACTIONS 
Sec. 4. In the case of any Individual par¬ 
ticipating In the Insurance program under 
part B of title XVIII of the Social Security 
Act. the filling or refilling of any prescrip¬ 
tion for such Individual, with respect to 
which benefits are payable under part B of 
title XVm of the Social Security Act, shall 
not be subject to the provisions of sections 
3(a)(2) or (3) (b)(2) of this Act. 

EFFECT ON STATE LAW 

Sec 5. No State or political subdivision of 
a State may establish or enforce any law or 
practice which prohibits a pharmacist from 
taking any action authorized by section 3 
(a)(1). or any action required by section 
3(b)(1) In connection with the filling or 
refilling of a prescription for a drug by a 
physician licensed by law to administer such 
drug. 

enforcement 

Sec. 6. (a) Any violation of any provision 
of this Act (or any regu'atlon promulgated 
hereunder), shall constitute a violation of 
section 5(a)(1) of the Federal Trade Com¬ 
mission Act (15 U.S.C. 45(a)(1)) and shall 
be subject to enforcement under the Federal 
Trade Commission Act. 

(b) Nothing contained In this Act shall be 
construed— 

(1) to prevent or Interfere with the en¬ 
forcement of the provisions of any antitrust 
act or any act to regulate commerce; or 

(2) to alter, modify, or repeal any anti¬ 
trust act or any act to regulate commerce. 

DEFINITIONS 

Sec. 7. For the purposes of this Act— 

(1) the term "act to regulate commerce" 

has the meaning given It by section 4 of the 
Federal Trade Commission Act (15 U.S.C. 
44): 

(2) the term "antitrust act" has the mean¬ 


ing given It by section 4 of the Federal Trade 
Commission Act (15 U.S.C. 44); 

(3) the term "drug" has the meaning given 
It by section 201(g) (1) of the Federal Food. 
Drug, and Cosmetic Act (21 U.S.C. 321 (g) 
(i>): 

(4) the term "established name" has the 
meaning given it by section 502(e) (2) of the 
Federal Food, Drug, and Cosmetic Act (21 
U.S.C. 352(e)(2)): and 

(5) the term "State” means any State or 
territory of the United States, the District 
of Columbia, and the Commonwealth of 
Puerto Rico. 

EFFECTIVE DATES 

Sec. 8. (a) Except as provided in subsec¬ 
tion (b). the provisions of this Act shall take 
efiect 6 months after the date of enactment 
of this Act. 

(b) The authority of the Federal Trade 
Commission to prescribe regulations to carry 
out the provisions of this Act shall take ef¬ 
fect on the date of enactment of this Act. 


ADDITIONAL COSPONSORS 

S. 961 

At the request of Mr. Cranston, the 
Senator from New York (Mr. Javits) 
and the Senator from Iowa (Mr. Clark) 
were added as cosponsors of S. 961. to 
promote the healthy development of chil¬ 
dren who would benefit from adoption 
by facilitating their placement in adop¬ 
tive homes, and for other purposes. 

S. 1245 

At the request of Mr. Griffin, the Sen¬ 
ator from Florida (Mr. Chiles) was 
added as a cosponsor of S. 1245, the Cor¬ 
rections Construction and Program De¬ 
velopment Act of 1977. 

s. 1503 

At the request of Mr. Thurmond, the 
Senator from Massachusetts (Mr. Ken¬ 
nedy) was added as a cosponsor of S. 
1503, relating to the ban on the use of 
Tris. 

S. 1571 

At the request of Senator McIntyre, 
the Senator from Maine (Mr. Hathaway) 
was added as a cosponsor of S. 1571, a 
bill to incorporate the National Ski Pa¬ 
trol System. 

S. 1587 

At the request of Mr. Stone, the Sen¬ 
ator from North Carolina (Mr. Morgan) 
and the Senator from Washington (Mr. 
Jackson) were added as cosponsors of 
S. 1587, a bill to amend the Internal Rev¬ 
enue Code of 1954 to exempt certain 
State and local government retirement 
systems from taxation, and for other 
purposes. 

S. 1726 

At the request of Mr. Byrd, on behalf 
of Mr. Humphrey, the Senator from 
Colorado, Mr. Haskell, was added as a 
cosponsor of S. 1726, a bill to amend the 
Small Business Act to declare a national 
small business economic policy, to pro¬ 
vide for an ongoing program of advocacy 
and economic research and analysis for 
small business, and to increase the ex¬ 
change of pertinent information and the 
level of cooperation between the Small 
Business Administration and other de¬ 
partments, agencies, and instrumentali¬ 
ties of the Federal Government. 

S. 1928 

At the request of Mr. Cranston, the 
Senator from Iowa (Mr. Clark) was 
added as a cosponsor of S. 1928, to amend 


the Social Security Act to strengthen and 
improve the program of Federal support 
for foster care of dependent children, to 
establish a program of Federal support 
to encourage adoptions of children with 
special needs, and for other purposes. 

S. 1974 

At the request of Mr. Culver, the Sen¬ 
ator from Mississippi (Mr. Eastland) 
was added as a cosponsor of S. 1974, the 
Regulatory Flexibility Act. 

S. 2014 

At the request of Mr. Riecle, the Sen¬ 
ator from Illinois (Mr. Percy) was added 
as a cosponsor of S. 2014, a bill to amend 
the Bankruptcy Act to provide a priority 
for certain debts to consumers. 

S. 2096 

At the request of Mr. Cranston, the 
Senator from Connecticut (Mr. 
Weicker) was added as a cosponsor of 
S. 2096, the Financial Privacy Act. 

SENATE RESOLUTION 242 

At the request of Mr. Hatch, the Sena¬ 
tor from New Mexico (Mr. Domenici) 
was added as a cosponsor of Senate Res¬ 
olution 242, relating to the Internal Rev¬ 
enue Service policy toward fringe bene¬ 
fits. 

SENATE CONCURRENT RESOLUTION 37 

At the request of Mr. Bartlett, the 
Senator from California (Mr. Haya- 
kawa) was added as a cosponsor of Sen¬ 
ate Concurrent Resolution 37, disapprov¬ 
ing Federal motor vehicle safety stand¬ 
ard on occupant restraint system. 

AMENDMENT NO. 649 

At the request of Mr. Culver, the 
Senator from Mississippi (Mr. Eastland) 
was added as a cosponsor of amendment 
No. 849. to be proDOsed to S. 1974, the 
Regulatory Flexibility Act. 

AMENDMENTS NOS. 1010 AND 1020 

At the request of Mr. Tower, the Sena¬ 
tor from Arizona (Mr. Goldwater) and 
the Senator from Kansas (Mr. Dole) 
were added as cosponsors of amendments 
Nos. 1010 and 1020, to be proposed to S. 
1871, the minimum wage bill. 

AMENDMENT NO. 1018 

At the request of Mr. Williams, the 
Senator from Illinois (Mr. Percy) was 
added as ,a cosponsor of amendment No. 
1018. to be proposed to S. 1871, to amend 
the Fair Labor Standards Act. 


SENATE RESOLUTION 285—SUB¬ 

MISSION OF A RESOLUTION 

AUTHORIZING THE PRINTING OF 

A REPORT 

(Referred to the Committee on Rules 
and Administration.) 

Mr. RANDOLPH submitted the fol¬ 
lowing resolution: 

S. Res. 285 

Resolved, That the annual report of the 
Administrator of the Environmental Protec¬ 
tion Agency to the Congress of the United 
States (In compliance with sections 313, 202, 
and 306(e) of Public Law 91-604, The Clean 
Air Act as amended) entitled, "Progress In 
the Prevention and Control of Air Pollution 
In 1976" be printed, with Illustrations, as a 
Senate Document. 

Sec. 2. There shall be printed one thousand 
additional copies of such document for the 
use of the Committee on Environment and 
Public Works. 
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SENATE RESOLUTION 286—ORIG¬ 
INAL RESOLUTION REPORTED 

RELATING TO THE CONSIDERA¬ 
TION OP S. 897 

(Referred to the Committee on the 
Budget.) 

Mr. SPARKMAN, from the Committee 
on Foreign Relations, reported the fol¬ 
lowing original resolution: 

S. Res. 286 

Resolved, That pursuant to section 402(c) 
of the Congressional Budget Act of 1974, the 
provisions of section 402(a) of such Act are 
waived with respect to the consideration of 

S. 897. Such waiver Is necessary because hear¬ 
ings were delayed In order to accommodate 
the Administration In formulating Its posi¬ 
tion on nuclear nonproliferation and to await 
Its substantive testimony which did not 
occur until May 6, 1977. Furthermore, the 
Administration bill. S. 1432, was not intro¬ 
duced until April 29. 1977. and three com¬ 
mittees were given Jurisdiction over It. The 
number of hearings which were required In 
order to receive Input from all necessary 
groups of witnesses made the May 15 dead¬ 
line Impossible to meet. 

The effect of defeating consideration of 
the authorization will be to substantially 
reduce the program of cooperation and 
assistance to developing countries for the 
purpose of developing Indigenous energy re¬ 
sources. In particular, a program to promote 
exchange of United States scientists, tech¬ 
nicians. and energy experts with those of 
developing countries will have to be deferred. 

The desired authorization will not delay 
the appropriations process and can be easily 
accommodated In a supplemental appro¬ 
priation. 

An authorization of this kind was con¬ 
templated In the congressional budget. There 
Is a $5 million authorization for "Interna¬ 
tional cooperation” In the Fiscal Year 1978 
ERDA Authorization Bill. The present au¬ 
thorization raises this amount to $10 million. 

This authorization Is sufficiently small that 
It will not significantly affect the congres¬ 
sional budget. However. Its Impact In terms 
of nuclear proliferation will be considerable 
In relations to Its size, It Is therefore con¬ 
sidered an Important part of the Nuclear 
Nonproliferation Act of 1977. 


AMENDMENTS SUBMITTED FOR 
PRINTING 


INCREASE IN MINIMUM WAGE— 
S. 1871 

AMENDMENT NO. 1417 

(Ordered to be printed and to lie on 
the table.) 

Mr. THURMOND submitted an 
amendment intended to be proposed by 
him to the bill (S. 1871) to amend the 
Fair Labor Standards Act of 1938 to in¬ 
crease the minimum wage rate under 
that act. to provide for an automatic 
adjustment in such wage rate, and to 
adjust the credit against the minimum 
wage which is based on tips received by 
tipped employees. 

AMENDMENT NO. 1418 

(Ordered to be printed and to lie on 
the table.) 

Mr. NELSON submitted an amend¬ 
ment intended to be proposed by him to 
the bill (S. 1871), supra. 

AMENDMENT NO. 1420 

(Ordered to be printed and to lie on 
the table.) 

Mr. BARTLETT submitted an amend¬ 
ment intended to be proposed by him to 
the bill (S. 1871), supra. 


ADMISSION OF CERTAIN INDO¬ 
CHINESE REFUGEES—H.R. 7769 

AMENDMENT NO. 1419 

(Ordered to be printed and to lie on 
the table.) 

Mr. KENNEDY (for himself, Mr. 
Humphrey, Mr. Cranston, Mr. Haya- 
Kawa, Mr. Johnston. Mr. Moynihan, Mr. 
Pell, Mr. Inouye. Mr. Matsunaga, and 
Mr. Bumpers) submitted an amendment 
intended to be proposed to the bill (H.R. 
7769) to authorize the creation of a rec¬ 
ord of admission for permanent residence 
in the cases cf certain refugees from 
Vietnam, Laos, or Cambodia. 


PUBLIC UTILITY REGULATORY 

POLICY—S. 2114 

AMENDMENT NO. 1422 

(Ordered to be printed and to lie on 
the table.) 

Mr. FORD (for himself and Mr. Dur¬ 
kin) submitted an amendment intended 
to be proposed to the bill (S. 2114) to 
authorize Federal action to encourage 
energy conservation, efficiency, and equi¬ 
table rates in public utility systems, and 
for other purposes. 

AMENDMENT NO. 1423 

(Ordered to be printed and to lie on 
the table.) 

Mr. FORD submitted an amendment 
intended to be proposed by him to the 
bill (S. 2114),supra. 

AMENDMENT NO. 1424 

(Ordered to be printed and to lie on 
the table.) 

Mr. HUDDLESTON (for himself and 
Mr. Ford) submitted an amendment in¬ 
tended to be proposed to the bill (S. 2114), 
supra. 

AMENDMENT NO. 1425 

(Ordered to be printed and to lie on 
the table.) 

Mr. SASSER (for himself, Mr. Met¬ 
calf, Mr. Nelson, Mr. Zorinsky, Mr. 
Eagleton, Mr. Kennedy, and Mr. Ander¬ 
son) submitted an amendment intended 
to be proposed by them, jointly, to the 
bill <S. 2114).supra. 

Mr. SASSER. Mr. President, on behalf 
of myself and others, I submit an amend¬ 
ment to S. 2114. the utilities rate bill. 
This amendment deals with interconnec¬ 
tion and wheeling. 

I ask unanimous consent that a fact 
sheet on this amendment be printed in 
the Record. 

There being no objection, the fact 
sheet was ordered to be printed in the 
Record, as follows: 

Fact Sheet on Interconnection and 
Wheeling 

1. What Is Interconnection? 

Interconnection Is where two utilities are 

hooked up so as to allow a transmittal of 
power between them. Interconnection under 
this amendment refers only to "bulk'', or 
wholesale, power transfers. 

2. What Is wheeling? 

Wheeling Is where one system Is paid for 
the use of Its underutilized transmission 
lines to effect a transfer of electrical energy 
between others. The utility located In the 
middle of the diagram below is wheeling 
power. 

UTILITY A-UTILITY B-UTILITY C 

3. What are the benefits of wheeling and 
Interconnection? 

(a) Increased reliability of service. 
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(b) Achievement of economies of scale. 

(c) Reduction In the need for reserve 
capacity. 

(d) Reduction In capital Investment 
requirements. 

(e) Reduction In the rate base, and 
reduction In consumer utility bills. 

(f) Competition In bulk power sales. 

(g) Enhanced environmental protection. 

(h) Less risk of blackouts and brownouts. 

4 What about the environment? 

Power lines crossing the countryside leave 
scars upon the landscape. Wheeling allows 
the maximum use of these transmission 
lines. Transmission lines require some ten to 
twenty acres of easements and condemna¬ 
tions per mile of line, and they often Invade 
farmlands and pristine public lands. In 
North Dakota today, new 365 kv transmission 
lines require a capital Investment of $175,000 
per mile. This figure Is In the lower range 
of capital costs because of relatively favor¬ 
able terrain conditions In that State. Wheel¬ 
ing permits more efficient use of existing 
facilities. 

5. What about energy savings? 

While there Is a dearth of Information on 
national figures, regional examples show the 
energy savings available from Interconnec¬ 
tion and wheeling. 

The Senate Subcommittee on Energy 
Regulation took testimony at hearings held 
In September. 1977 which revealed that If 
the Texas utility pool. ERCOT. was Inter¬ 
connected with Louisiana and with the five 
States which make up the Southwest Power 
Pool, the savings between 1975 and 1980 
would have been between $600 million and 
$2 billion. 

According to the Bonneville Power 
Administration, a contracted transfer of 
hydroelectric power from the Pacific North¬ 
west to the Pacific Southwest results In an 
annual savlnes of 15 million barrels of oil. 
At todav's prices, this amounts to about 
$216 million In OPEC oil. 

6. Why should the Federal Energy Regu¬ 
lator? Commission (FERC) be able to order 
wheeling? 

Because voluntary wheeling has not been 
fully effective. Utilities are sometimes reluc¬ 
tant to Interconnect and to wheel because 
making the transportation of electricity more 
fluid tends to Increase competition in the 
sales of bulk power from one utility to an¬ 
other. Some utilities will argue that wheeling 
can mean a loss of wholesale customers. The 
fact Is they don't want the competition. 

In 1973. the Supreme Court ruled that one 
such refusal to wheel was a violation of Sec¬ 
tion 2 of the Sherman Antitrust Act. The 
case was Otter Tail Power Company v. United 
States. It Involved a private utility firm’s 
refusal to wheel energy or to sell energy to 
four municipal electric systems. Writing 
from the majority of the Court. Justice Wil¬ 
liam O. Douglas described the situation: 

"The critical events centered largely In 
four towns—Elbow Lake. Minnesota, Hank- 
lnson. North Dakota. Colman. South Dakota, 
and Aurora. South Dakota. When Otter Tail's 
franchise In each of these towns terminated, 
the citizens voted to establish a municipal 
distribution system. Otter Tall refused to 
sell the new systems energy at wholesale and 
refused to agree to wheel power from other 
suppliers of wholesale energy." 

The Court found that the«e extreme ac¬ 
tions were taken solely to protect the com¬ 
pany's monopolistic position. The Court's 
remedy was to order wheeling of power by 
Otter Tall to the municipal power systems. 

7. What can a utility do now If It Is the 
victim of an unreasonable refusal to wheel 
or to Interconnect? 

The Federal Power Commission cannot or¬ 
der wheeling, except In emergencies. It can 
order Interconnections In certain circum¬ 
stances. To rectify a refusal to wheel, a util¬ 
ity would have to Initiate an antitrust suit 
under the provisions of the Sherman Anti- 
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trust Act, which Is an expensive and lengthy connection and wheeling, which goes con- postponement 


process. 

This Is Impractical for small municipal 
electric systems and rural electric coopera- 
tlvs with limited resources. In the Offer Taff 
case, one of the four towns. Hanklnson. N.D., 
reluctantly decided to renew Otter Tail's con¬ 
tract after Otter Tall refused to wheel. 

Granting the Federal Energy Regulatory 
Commission the authority to order wheeling 
In such cases would at least provide an In¬ 
centive for good faith bargaining between 
the parties Involved. 

8. Will the wheeling and Interconnection 
amendment adequately protect utility com¬ 
panies which may be ordered to wheel? 

Yes. Utilities already are assured a fair and 
reasonable return on their Investment by 
virtue of several Supreme Court rulings dat¬ 
ing back to 1898. These Include: Smyth v. 
Ames (169 US. 466), Wilcox v. Consolidated 
Gas Co. (212 U S. 19), Bluefield Water Works 
v. West Virginia Public Service Commission 
(262 U S. 679), and Federal Power Commis¬ 
sion v. Hope Natural Gas (320 U.S. 591). 

Further, under the Sasser wheeling and 
Interconnection amendment, the following 
rigorous requirements would have to be met 
before the Federal Energy Regulatory Com¬ 
mission could Issue a wheeling or Intercon¬ 
nect order: 

(1) application by a State utility com¬ 
mission. utility or qualified cogenerator: 

(2) public notice and notice to each utility 
commission, utility, and cogenerator af¬ 
fected: 

(3) full hearing and Investigation: 

(4) demonstration that the utdllty or 
qualified cogenerator Is ready, willing and 
able to provide reimbursement reasonably 
due for the costs (Including capital and 
operating costs) Incurred by the utility or 
owner which Is required to Interconnect or 
to wheel: and 

(5) allowance of sufficient time for 
regotlatlon between the parties Involved. 

Finally, the Commission would have no 
authority to order any of the actions pro¬ 
vided for In the amendment which would re¬ 
sult In either (1) the enlargement of gen¬ 
erating facilities owned by the utility sub¬ 
ject to such order, or (2) result In any un¬ 
due burden on that utility, significantly Im¬ 
pair the reliability of the system of that 
utility, or Impair Its ability to render ade¬ 
quate service to Its customers. 

9. What Is the Administration position? 
President Carter has proposed wheeling 

and interconnection authority for the Fed¬ 
eral Energy Regulatory Commission. Wheel¬ 
ing and Interconnection powers are Included 
In S. 1469. the President's original energy 
bill. The April 29 National Energy Plan 
states: 

"Utility Interconnections and power pools 
make possible economies of scale, reduction 
In aggregate capacity requirements, and shar¬ 
ing of power during emergencies. Expan¬ 
sion of interconnections and achievement of 
maximum efficiency from pools are primari¬ 
ly the responsibility of the utility sector, 
which has been active In this area. 

"The Federal Government will follow close¬ 
ly the further progress of the utility sector. 

A proposed amendment to the Federal Pow¬ 
er Act would remove a major gap in the au¬ 
thority o) the Federal Power Commission by 
authorizing it to require interconnections 
between utilities even If they are not pres¬ 
ently under FFC Jursdlctlon. The FPC would 
also be authorized to require wheeling the 
transmission of power between two noncon¬ 
tiguous utilities across another utility’s sys¬ 
tem." (Emphasis added.) 

10. What precedents are there for the Sen¬ 
ate to take this action? 

Besides the Supreme Court's landmark 
decision In the case of the Otter Tall Power 
Company's refusal to wheel, there are other 
precedents: 

(1) The House has already adopted the 
essence of the President's proposal on lnter- 


slderably further than the Sasser amend¬ 
ment In granting ordering powers to the Fed¬ 
eral Government. 

(2) In 1976 the Senate Commerce Com¬ 
mittee approved a measure on Interconnec¬ 
tions and wheeling S. 3311 very similar to 
the Sasser amendment. The bill was not con¬ 
sidered by the Full Senate due to the press 
of other business at the end of the 94th 
Congress. 

(3) Also during the 94th Congress, the 
Senate voted by a 47-23 margin to require 
wheeling of federal power by any utility 
which received a right of way for a trans¬ 
mission line over federal land. 

(4) The Interior Department routinely re¬ 
quires companies which use government 
easements to construct their power trans¬ 
mission lines to wheel electricity over those 
lines. 

(5) Since 1970, the Nuclear Regulatory 
Commission has 27 signed Interconnection 
and wheeling orders and consent decrees un¬ 
der a pre-llcenslng antitrust review law. This 
law, passed by Congress In 1970. requires 
that the government as a prerequisite to the 
issuance of nuclear power plant permits be 
satisfied that utilities requesting such per¬ 
mits do not engage In anticompetitive prac¬ 
tices. This policy reflects the same principle 
embodied in the Sasser wheeling and Inter¬ 
connection amendment. 


MILITARY PROCUREMENT 
AUTHORIZATIONS—S. 1863 

AMENDMENT NO. 1421 

(Ordered to be printed and to lie on 
the table.) 

Mr. KENNEDY (for himself and Mr. 
Mathias) submitted an amendment in¬ 
tended to be proposed to the bill (S. 
1863) to authorize appropriations during 
the fiscal year 1978 for procurement of 
aircraft and missiles, and research, de¬ 
velopment, test, and evaluation for the 
Armed Forces, and for other purposes. 


NOTICES OF HEARINGS 

SUBCOMMITTEE ON LABOR. COMMITTEE ON 
HUMAN RESOURCES 

Mr. WILLIAMS. Mr. President, I wish 
to announce that the Subcommittee on 
Labor will hold 3 days of oversight hear¬ 
ings on the Employee Retirement Income 
Security Act of 1974 (ERISA). The dates 
of the hearings are Tuesday. October 11, 
Thursday. October 13, and Friday, Octo¬ 
ber 14, 1977, in room 4232. Dirksen Sen¬ 
ate Office Building, beginning on each 
day at 9:30 a.m. The hearings will in¬ 
clude consideration of S. 2125—a bill to 
permit the Pension Benefit Guaranty 
Corporation to postpone mandatory 
termination insurance coverage for mul- 
tiemployer plans for up to 18 months. 
Other matters to be considered by the 
subcommittee will include a proposal by 
the Pension Benefit Guaranty Corpora¬ 
tion to raise premium rates for single em¬ 
ployer plans, and certain administrative 
and substantive ERISA implementation 
issues, including dual jurisdiction, ap¬ 
plication of the Federal securities laws to 
ERISA-covered employee benefit plans, 
the effects of the prudent man rule on in¬ 
vestment policy, the special problems of 
multiemployer plans and small employer 
plans, preemption of State law. and 
ERISA improvements. Further informa¬ 
tion may be obtained by contacting 
Steven J. Sacher, special counsel to the 
committee, (202) 224-1097. 


Mr. CRANSTON. Mr. President, for the 
information of Senators, the Committee 
on Veterans’ Affairs hearing originally 
scheduled for Thursday. October 6, has 
been postponed due to an unavoidable 
scheduling conflict. 

The hearing has been rescheduled for 
Monday, October 17, at 10 a.m., in an as 
yet undetermined room and will be the 
second day of testimony on the National 
Academy of Sciences report. “Health 
Care for American Veterans” and the 
Veterans' Administration’s response to 
that report. Witnesses will include rep¬ 
resentatives from the National Academy 
of Sciences, the General Accounting Of¬ 
fice, the Association of American Medical 
Colleges, the National Association of VA 
Physicians, and the Veterans of World 
War I. 


ADDITIONAL STATEMENTS 

MIDDLE EAST PEACE SETTLEMENT 

Mr. PACKWOOD. Mr. President, on 
Saturday, the United States and the So¬ 
viet Union issued a joint declaration out¬ 
lining broad objectives for an Arab- 
Israeli peace settlement. Unfortunately, 
this latest attempt by the Carter admin¬ 
istration to pull a diplomatic rabbit out 
of the hat may do much more harm than 
good to the prospects of bringing about a 
lasting peace in the Middle-East. 

I am particularly concerned by the ad¬ 
ministration’s blatant disregard for pre¬ 
vious agreements between the United 
States and Israel. In September 1975, 
U.S. Secretary of State Kissinger and 
Israeli Foreign Minister Allon signed the 
United States-Israeli Memorandum of 
Agreement in which the United States 
pledged to “continue to adhere to its 
present policy with respect to the Pales¬ 
tine Liberation Organization, whereby it 
will not recognize or negotiate with the 
Palestine Liberation Organization so long 
as the Palestine Liberation Organization 
does not recognize Israel’s right to exist 
and does not accept Security Council 
Resolutions 242 and 338. The United 
States Government will consult fully and 
seek to concert its positions and strategy 
at the Geneva Peace Conference on this 
issue with the Government of Israel. 
Similarly, the United States will consult 
fully and seek to concert its position and 
strategy with Israel with regard to the 
participation of any other additional 
states. It is understood that the partici¬ 
pation at a subsequent phase of the con¬ 
ference of any possible additional state, 
group or organization will require the 
agreement of all the initial participants.” 

Numerous statements in the latest pro¬ 
posal abrogate the spirit of that 1975 
agreement. Of critical importance is the 
failure of the United States to consult 
closely on the issue of Palestinian 
“rights” with the Israel Government 
prior to its release of the document. Ac¬ 
cording to press accounts. Israel was 
handed the text of the Soviet-American 
communique only 24 hours in advance 
and was asked only for comment. Only 
the most naive would call such actions 
by the United States in “concert" with 
the government of Israel. 

The text of the Soviet-American state¬ 
ment also fails to reassert some of the 
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most basic understandings between the 
United States and Israel. There is no 
mention of U.N. Resolutions 242 and 338. 
long considered by all legitimate parties 
to be the formula for a lasting peace in 
the Middle East. This serious omission is 
further compounded by the failure of the 
communique to speak forthrightly of the 
necessity of a peace treaty between the 
parties, a basic prerequisite according to 
United States-Israel understandings. In¬ 
stead, the agreement talks in vague terms 
of “the establishment of normal peaceful 
relations” between the parties. 

I am also concerned, Mr. President, 
about what I believe to be a shift in the 
U.S. position toward the recognition of 
the Palestine Liberation Organization. 
Although the communique does not men¬ 
tion the PLO, neither does it affirm the 
traditional American policy that the PLO 
will not be recognized until it recognizes 
publicly Israel's right to exist and ac¬ 
cepts Security Council Resolutions 242 
and 338. Unfortunately, it is becoming 
commonplace for the administration to 
sidestep this most important issue by 
turning a phrase or retreating into am¬ 
biguity. Such a policy can only create 
misconceptions for Arab and Israeli alike 
and provide hope to a terrorist organiza¬ 
tion that its existence may soon be legiti¬ 
mized by actions of the United States. 

Finally, Mr. President, I am concerned 
by the new foothold the Soviet Union 
has gained in the Middle East through 
the issuance of this joint statement with 
the United States. For years the Soviet 
Union has attempted to gain influence in 
the Middle East by supporting the most 
militant Arab groups. Only recently. For¬ 
eign Minister Gromyko met in Moscow 
with Yassir Arafat, head of the PLO. 
This policy has brought the Soviets 
mixed results. 

Now, the United States welcomes a So¬ 
viet presence into this most volatile area 
with open arms. When he was Secretary 
of State, Henry Kissinger worked pa¬ 
tiently and methodically to diminish the 
influence of the Soviet Union in the Mid¬ 
dle East. His policy succeeded. Now, with 
one stroke, we undercut America’s prin¬ 
cipal ally and the only democracy in the 
Middle East, we welcome back the Rus¬ 
sian bear, and we even confound those 
Arab governments who had chosen to 
cease reliance upon Russian support. And 
what has the United States gained for 
this? Nothing. What has the Middle East 
gained? Nothing. What has Israel 
gained? Nothing. 

Mr. President, I firmly believe that 
what is now needed is an American policy 
based not on ambiguity but one that in¬ 
sists on face-to-face negotiations be¬ 
tween the legitimate states in the Middle 
East. Ambiguity in American policy only 
encourages the Arab belief that our 
Nation will acquiesce in the isolation of 
Israel and will pressure Israel into a 
precipitous retreat. Such an action is a 
formula for war, not peace. 


PROGRESS IN SOLID WASTE MAN¬ 
AGEMENT IS REVIEWED—URGE 
MORE MONEY BE APPROPRIATED 
FOR NEW FEDERAL PROGRAM 

Mr. RANDOLPH. Mr. President, re¬ 
cently, I called attention in remarks in 


the Senate to the progress being made in 
the drive for better solid waste manage¬ 
ment and resource recovery. 

In that statement I stressed the im¬ 
portant contribution being made to that 
effort by private industry, labor and 
business working in close cooperation 
with each other and with Government in 
a common cause. I can now add another 
chapter—and another element—to that 
report. It concerns the way individual 
citizens are becoming a part of that ef¬ 
fort and how much their involvement can 
mean to its present and future success. 
That was attested to in the program and 
the kind of participation by a Clean 
Community System Seminar which I 
had the honor of addressing here on 
September 28. 

The CCS concept was fostered by Keep 
America Beautiful as a means of ridding 
cities of trash and garbage. It has already 
spread across much of the country and 
even into some overseas areas. 

Among those leaders with whom I 
shared the seminar luncheon were David 
Lewis, director-general of the Keep Brit¬ 
ain Tidy Group. Brighton, England: and 
David Jackson, executive director of 
Keep South Africa Beautiful, Johannes¬ 
burg. Other active participants were 
Robert Hobson, Charlotte. N.C., public 
works director: Lewis E. Reid, chief of 
environmental affairs, Bureau of Outdoor 
Recreation and chairman of the Steering 
Committee of the Keep America Beauti¬ 
ful National Advisory Council: Time 
Magazine Publisher Ralph Davidson; 
Mayor Buckner F. Melton of Macon, 
Ga.; and Mayor David Vann of Birming¬ 
ham, Ala. 

More than 340 persons representing a 
cross-section of business and labor. State 
and Federal agencies, congressional of¬ 
fices, solid waste specialists and environ¬ 
mental interest groups, were present. A 
seven-member delegation from Shizuo- 
ka-shi, Japan, gave further evidence of 
international interest in the theme of 
the event. 

I was impressed by this program and 
by the promise it holds for future prog¬ 
ress in the solid waste management field. 
To share information about the program 
with the Senate, I ask unanimous consent 
that sections of my remarks to the semi¬ 
nar luncheon be printed in the Record. 
I also include my letter to Chairman 
Proxmire of the HUD-Independent 
Agencies Appropriations Subcommittee 
asking that additional money be provided 
in the supplemental appropriations bill 
to more adequately fund solid waste 
management and resource recovery 
activities. 

There being no objection, the material 
was ordered to be printed in the Record, 
as follows: 

Cooperative Effort Builds a Beautiful 
America 

I have faith In the ability and capacity of 
the American people to come to grips with 
their problems and to find ways of resolving 
them. Federal, State and local governments 
have a responsibility, of course. In providing 
guidance, leadership and assistance to the 
private sector In those Instances where a 
major effort Is required. But that alone Is 
not enough. 

The will, the enthusiasm, the cooperation 
and the active Involvement of Individual citi¬ 
zens In partnership with business, labor and 
Industry are essential elements of the formu¬ 
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la for success of such efforts. There Is per¬ 
suasive and even dramatic evidence of that 
fact In what Is being done here. 

It Is evident that this seminar has a two¬ 
fold purpose. It Is Intended to spotlight and 
underscore the true dimensions of a national 
dilemma—that of finding ways to rid our¬ 
selves of the trash, garbage and other solid 
wastes that have too often and In too many 
places blighted the face of America. For those 
of you not already familiar with the details, 
It Is also Intended as a graphic Illustration 
of what a dedicated and Informed business- 
citizen coalition can do In one very Impor¬ 
tant aspect. 

Credit for fashioning that coalition goes 
first to the Keep America Beautiful organiza¬ 
tion which conceived the Clean Community 
System on which today's seminar Is focusing. 
The degree of the program’s success Is also a 
tribute to leaders like KAB President Roger 
W. Powers; Time Magazine Publisher and 
KAB Chairman Ralph Davidson; Director 
Lynn Greenwalt of the Fish and Wildlife 
Service who serves as Chairman of the Na¬ 
tional Advisory Council and Mrs. Plllana 
Desha. President of the National Federation 
of Business and Professional Women’s Clubs 
and a member of the KAB Board of Directors. 
We are deeply concerned about the implica¬ 
tions of the solid waste problem. I consider 
It a privilege to participate In today’s pro¬ 
gram with them. 

Mavors William Hudnut of Indianapolis 
and Buckner Melton of Macon typify the 
vision and dedication of authorities who 
have contributed so much to making the 
CCS concept a viable reality. They and their 
counterparts have been able to make It a 
"people program" In which garbage Is a 
concern of everyone from the highest city 
official to the housewife and school child and 
the desire for a cleaner community becomes 
a common goal. The extent to which the Idea 
has captured the public Imagination Is re¬ 
flected In the almost explosive growth rate 
of the program. The statistics are Impressive. 
They warrant mention now, even at the risk 
of possible repetition. 

In the planning stage only since 1972 and 
Initiated as a demonstration program In only 
three cities In 1974, CCS Is now In full opera¬ 
tion In 74 cities across our country and more 
than 100 additional communities are prepar¬ 
ing for certification. Welrton, West Virginia, 
is high on that list of future qualifiers. 

You will be Impressed by the fact that 
virtually all of the areas where the program 
Is In full effect have achieved very sizable 
reductions In the volume of litter—many 
from 25 to 50 percent and up to 70 percent 
In several Instances. That, In itself. Is a 
laudable achievement and. standing alone, 
would Justify the effort. 

There Is also, however, the potential for 
other spin-off benefits. In the long run they 
may be fully as important as the original 
objective—perhaps even more so. Efforts to 
cope more effectively with trash and garbage 
are contributing to a better understanding 
of the nature and complexity of the solid 
waste problem as a whole, and of the In¬ 
herent possibilities of converting It to some 
degree from a burden to a benefit. 

Thanks to the professional guidance, tech¬ 
nical Information and educational materials 
being provided to operators of the CCS proj¬ 
ects. these already are taking place to a 
significant degree In the more advanced city 
programs. The trend Is expected to continue 
and widen In the Immediate future. 

In some Instances, the cities are holding 
their own workshops on waste management. 
Operating committees are being called on to 
give technical advice and assistance to 
regional authorities and other cities where 
the program Is not yet In operation. 

In the process, the citizen and business 
participants In first phase of the drive for 
better solid waste management are securing 
the knowledge and motivation they need to 
form the nucleus of a strong moving force 
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In the effort to deal with the bigger and 
more complex aspects of the dilemma that 
require resolution. 

Additional Impetus can also be expected to 
come In the form of a new program launched 
only a few days ago by the United States 
Brewers Association. Called Positive Reduc¬ 
tion. the concept calls for utilization of 
techniques tested In earlier Association cam¬ 
paigns. It Is now proposed for use of muni¬ 
cipal and county governments throughout 
the country. The plan Is to be promoted 
through the Association's field staff after a 
series of five regional meetings which opened 
last week In Atlanta and will conclude In 
Boston on October 5. 

Persons who have come face to face with 
the problem know better than others that 
there are no easy answers or quick solutions, 
with economic and social factors having to be 
weighed with environmental considerations 
In any decision on how to proceed. I am sure 
you are aware that those decisions must be 
made and we can 111 afford to delay them for 
long. That necessity has become Increasingly 
evident. Even with the significant progress 
achieved through CCS. too many areas are 
struggling with only limited success against 
excessive accumulation of trash and garbage. 

Their efforts have been complicated by the 
difficulty In finding and maintaining environ¬ 
mentally acceptable sites for sanitary land¬ 
fills or other disposal procedures. There Is 
growing realization that much valuable 
materials Is being thrown away which could 
be salvaged for re-use or even converted Into 
a practical new energy source through ad¬ 
vances In research and technology. It Is 
conceded that until recently the solid waste 
problem was something of an environmental 
stepchild. Even with the passage of the Solid 
Waste Disposal Act of 1965 and the Resource 
Recovery Act of 1970, the subject was not 
adequately addressed because the Congress 
was preoccupied with development of com¬ 
prehensive programs to control air and water 
pollution. 

The necessity for more specific action was 
recognized, however, with enactment last 
October of the Resource Conservation and 
Recovery Act which became Public Law 94- 
580. I had the responsibility for sponsoring 
that bill which has the essential purpose of 
giving States a larger role In planning and 
coordinating local and regional resource re¬ 
covery programs while providing Federal 
assistance In carrying them forward. 

Within that general concept the measure 
addresses three major areas of concern. The 
first Is research and demonstration projects 
relating to environmental problems asso¬ 
ciated with land disposal, particularly In 
management of hazardous wastes. The sec¬ 
ond concerns development of methods to 
reduce waste volume and to recover and re¬ 
cycle material. Thirdly, the program provides 
technical and financial help to States and 
local governments for development of most 
cost effective and environmentally sound 
solid waste management practices. 

These objectives are consistent with, and 
a logical extension of, the goals of the Clean 
Community Systems. I have confidence in 
American Ingenuity and motivation. Those 
objectives are wholly attainable, given the 
level of policy commitment and funding nec¬ 
essary to Implement the provisions of the 
legislation. 

The support has. unfortunately, not yet 
been forthcoming to anvthlng like the re¬ 
quired level. The Fiscal 1978 budget provided 
less than $15 million of the approximately 
$99.5 million which had been requested for 
first-year Implementation. 

I have asked the Senate Appropriations 
Committee to substantially Increase this 
support for the solid waste program through 
the supplemental appropriations bill which 
will be developed before the end of this Con¬ 
gressional session. It Is essential that ade¬ 
quate financing be provided In the crucial 
first years of the program. Without that sup¬ 


port, a program start will be difficult. If not 
Impossible. The Congress and the Adminis¬ 
tration should adequately Implement the 
new Act. 

It will take that kind of Federal Involve¬ 
ment to realize the full potential for waste 
management and resource recovery. It Is also 
Important to understand that much progress 
has already been achieved through the Initia¬ 
tives of private Industry and government 
agencies at State and local levels. 

These gains could not have been achieved 
if there had not been a public and private 
partnership willing to explore new ground In 
the field of solid waste management and 
resource recovery and ready to Invest time 
and resources. Even with those gains, we 
have much to do and a long way to go. It 
will take the combined best efforts of vital 
segments of our society and Individual com¬ 
mitment to overcome what Is a problem 
of staggering proportions. I do not doubt that 
It can and will be done and that the concept 
of resource recovery will one day produce 
rich wards for our economy and our environ¬ 
ment. 

U.S. Senate, 

Washington, D.C.. September 28, 1977. 
Hon. William Proxmire, 

Chairman. HUD-Independent'Agencies Sub¬ 
committee of Committee on Appropria¬ 
tions, U.S. Senate, Washington. D.C. 

Dear Bill: In the near future, the Com¬ 
mittee on Appropriations will consider sup¬ 
plemental appropriations for fiscal year 1978. 
The regular fiscal year 1978 appropriations 
bill for Housing. Urban Development and In¬ 
dependent Agencies (H.R. 7554) recently ap¬ 
proved by the Congress, provided only $36.5 
million for activities by the Environmental 
Protection Agency under the Solid Waste 
Disposal Act. 

I ask you to recommend that the supple¬ 
mental appropriations bill Increase the fund¬ 
ing for this vital program by $38 million. 
This Is far short of the authorizations con¬ 
tained m the 1976 amendments to the Act 
(P.L. 94-580). but such an Increase Is essen¬ 
tial If the program provided In the law Is to 
have any chance of realization. 

The 1976 Act authorized $30 million In fis¬ 
cal year 1978 for grants to States and local 
and regional agencies, for the development 
and Implementation of solid waste manage¬ 
ment planning. I understand that the Agen¬ 
cy's zero-base budgeting exercise Indicates 
an Increase In solid waste funding for fis¬ 
cal year 1979. But a large part of this work 
must be done, or at least begun, during fis¬ 
cal year 1978. The $13 million Included for 
this purpose In the regular appropriations 
bill is not adequate to begin this work, par¬ 
ticularly if such limited funds must also be 
used for the open dump Inventory process 
and for Senate hazardous waste programs, 
as the Environmental Protection Agency ap¬ 
parently contemplates. 

That limited funding level would hinder 
the development of State solid waste man¬ 
agement planning, and allow nothing for 
support of local and regional solid waste 
management planning efforts. The 1976 Act 
contained a strong mandate to develop local 
and regional responsibilities at the same time 
as State capacity to deal with solid waste Is 
enhanced. Without adequate funding m fis¬ 
cal year 1978, this will be Impossible. The 
additional funding for solid waste planning 
under the section 208 program Is not ade¬ 
quate for this purpose. 

For these reasons. I ask the Appropriations 
Committee to provide $30 million, the full 
authorization, for grants to States and local 
and regional agencies to support solid waste 
management planning and programs. In ad¬ 
dition. I believe the Committee should In¬ 
crease the authorization for general program 
activities by $10 million to allow for the 
costs of the open dump inventory. This was 
supposed to be a Federal responsibility under 
the 1976 law: while It Is fully appropriate 


to have It carried out by the States, the 
funds for the open dump Inventory should 
not be taken out of limited program funds. 

A third area for which I ask the Appro¬ 
priations Committee to consider supplemen¬ 
tal appropriations for solid waste activities Is 
for grants to States for hazardous waste pro¬ 
gram development. The 1978 Act's most am¬ 
bitious regulatory program Is the manage¬ 
ment of hazardous waste disposal. The Con¬ 
gress strongly Intended that program to be 
operated by the States. If they are not able 
In fiscal year 1978 to begin development of 
hazardous waste permit programs, that In¬ 
tention will be frustrated. Future costs to the 
Federal government may be much higher If 
It must begin Implementation of this pro¬ 
gram. An appropriation of $10 million (only 
40 percent of the authorization) would allow 
Interested States to continue progress toward 
assumption of the hazardous waste manage¬ 
ment program. 

I realize these recommendations call for 
substantial supplemental appropriations for 
solid waste activities over those recently 
passed. The total appropriation with the rec¬ 
ommended supplemental Increases, however, 
represents Just slightly over 50 percent of 
the non-research authorizations for fiscal 
year 1978. Without this Increased funding, 
the Act's push toward solid waste manage¬ 
ment and planning at the State and regional 
level. Including hazardous waste disposal 
control, may be seriously Impaired during 
fiscal year 1978. It may prove Impossible to 
ever regain the necessary momentum. 

I would appreciate your help In having 
these funds Included In the fiscal year 1978 
supplemental appropriation bill when It Is 
considered by the Committee on Appropria¬ 
tions. 

With kind personal regards, I am 
Truly. 

Jennings Randolph. 

Chairman. 


REMARKS OP HARRY BELL, PRESI¬ 
DENT. SOUTH CAROLINA FARM 
BUREAU FEDERATION 

Mr. THURMOND. Mr. President, this 
morning I had the great pleasure of 
meeting with members of the South 
Carolina Highway Users Conference. At 
this meeting, Mr. Harry Bell, president 
of the South Carolina Farm Bureau Fed¬ 
eration, presented the energy policy 
statement of the conference In a very 
succinct and eloquent fashion. Such a 
direct and complete delivery is not un¬ 
usual for a man of Harry Bell’s stature 
and accomplishments. His tireless ef¬ 
forts on behalf of the farmers of my 
State have resulted in a very large and 
comprehensive federation in South Caro¬ 
lina which serves her many agricultural 
needs. In addition, Mr. Bell was a fitting 
spokesman for the conference with re¬ 
spect to its views on the many energy 
problems which face our Nation today. 

I ask unanimous consent Mr. Presi¬ 
dent, to have Mr. Bell’s presentation 
printed in its entirety in the Record. 

There being no objection the presen¬ 
tation was ordered to be printed in the 
Record, as follows: 

Presentation by Mr. Harry Bell 
President Carter has said that our coun¬ 
try's energy situation Is perhaps the biggest 
challenge of our lifetime. We couldn’t agree 
with him more. 

While many people seem to believe the 
energy problems facing this country are 
merely problems of the energy producing 
companies, we do not share this opinion. We 
believe the energy problems facing this na- 
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tlon are the business of everyone—particu¬ 
larly highway users. 

For highway transportation, the question 
of adequate petroleum supplies Is a matter 
of survival of this Industry and—conse¬ 
quently—to the lifestyles to which Ameri¬ 
cans have grown accustomed. Under present 
technology, there Is no substitute for petro¬ 
leum energy for highway transportation. 

We are vitally concerned with the proposed 
energy program that has been before Con¬ 
gress for some time and have already corre¬ 
sponded with you on a number of its com¬ 
ponents. 

There are a number of positive steps con¬ 
tained In the President's proposal. They In¬ 
clude the belief that energy prices should 
reflect their true replacement cost: the con¬ 
cern over continuing dependence on foreign 
oil and Its adverse Impact on our balance of 
payments; the rejection of divestiture of the 
oil companies; the objective of making gov¬ 
ernment energy policies and programs pre¬ 
dictable and dependable; the strong empha¬ 
sis on conservation; and. the spreading of 
the responsibility for energy problems across 
the entire economy. However, we have seri¬ 
ous reservations about some parts of the 
proposed plan. 

We supported the elimination of the pro¬ 
posed Increase In the motor fuel tax to dis¬ 
courage consumption. It would take a huge 
tax to force conservation and the result 
would have been Inflationary and damaging 
to the economy. 

About two-thirds of all automotive travel 
Is considered essential. Transportation costs 
are built Into the costs of products and serv¬ 
ices. Right now for example, one-third of the 
price urban residents. In some areas of the 
country, pay for their food Is In over-the- 
road transportation. Commerce and our food 
supply moves, not only by large trucks, but 
by an extraordinary number and variety of 
small vehicles. Medical services, utilities, 
plumbing, television, milk delivery and hun¬ 
dreds of other services move this way and 
there Is no conceivable way they could be 
replaced by other modes. Increased fuel taxes 
would drive up the cost of these services to 
consumers unnecessarily. We do not disagree 
with the need for highway user taxes to pro¬ 
vide needed roads for those who pay for 
them. But, we commend Congress for reject¬ 
ing the punitive motor fuel taxes In the 
energy bill and we will continue this kind of 
taxation In the future. 

Also, we are opposed to the so-called crude 
oil equalization tax. As you know, this would 
raise the price of all motor fuel by about 
seven cents per gallon without doing any¬ 
thing to Increase our fuel supply. Highway 
users would rather see any Increase In fuel 
prices go toward encouraging producers of 
oil to drill more wells—not for some proposed 
rebate system. The South Carolina Highway 
Users Conference has gone on record sup¬ 
porting speedy development of our nation's 
outer continental shelf for oil and gas pro¬ 
duction. We oppose any changes In the fed¬ 
eral government OCS leasing system that 
would delay production of offshore 
petroleum. 

We agree with the President that the en¬ 
ergy crisis Is one of the nation's greatest 
challenges. However, he has said nothing 
about relaxing some of the environmental 
laws which have caused much of this di¬ 
lemma. 

The emissions control equipment on cars 
Is one of the most paradoxical situations 
which has developed. Paradoxical because, on 
the one hand, Congress and the Administra¬ 
tion Is working to solve our energy problems 
but. at the same time, Is In the process of 
passing laws In the environmental area 
which greatly Increase gasoline consumption. 
For example, the emissions control equip¬ 
ment on automobiles. In 1974. was estimated 
to be causing the consumption of an addi¬ 
tional 600,000 barrels of oil per day. If all 
the new cars were 1974 or newer models, they 


would be contributing only about one-half 
of one percent of the totals of such chemi¬ 
cals as carbcn monoxide and oxide of nitro¬ 
gen to the atmosphere. Without the federally 
mandated equipment, automobiles would be 
producing less than five per cent of the total 
carbon monoxide and much less than one 
percent of the oxide of nitrogen. Nature pro¬ 
duces 93 percent of the carbon monoxide in 
the atmosphere and 99 percent of the oxide 
of nitrogen. 

We appreciate the part that the S.C. dele¬ 
gation played In the passage of the New 
Clean Air Act which freezes the present emis¬ 
sion standards for the next two years and we 
believe any further application of automo¬ 
bile emissions control equipment Is unneces¬ 
sary. 

Some of the changes brought about by 
the environmental movement have been posi¬ 
tive—others only complicate our energy 
problems. We urge Congress to Insist on proof 
positive for the allegations being made by 
these Interests with respect to additional en¬ 
vironmental rules and regulations. 

There are other recommendations that we 
would make. First of all, we do not look 
upon this as an oil shortage or an oil crisis. 
There Is plenty of oil at the present time, If 
we want to pay the price and rely on uncer¬ 
tain foreign oil Imports for nearly half of 
our needs. 

We feel that the United States should 
make every effort to develop all energy 
sources, but recognize that oil, gas and coal 
are the only ones that can possibly make a 
significant contribution to our needs In the 
Immediate future, or, at least. In the next 
two decades. Therefore, we have no choice 
but to concentrate our efforts on hydro¬ 
carbons, especially oil and gas, until other 
sources of energy are able to share the load. 
But one thing Is clear: we must have more 
production. 

An essential part of this approach, would be 
the return to a free market situation for en¬ 
ergy. We favor decontrol of crude oil and 
gasoline prices and deregulation of natural 
gas prices. If we decontrol the price of oil 
and natural gas, we will have higher prices. 
Although basically unpopular, higher prices 
would help correct our energy situation In 
two ways: first, they would, over a long pe¬ 
riod of time, slow our demand; second, they 
would spur domestic exploration drilling, 
which would eventually Increase both our 
production and reserve. 

Only about 35 percent of known oil de¬ 
posits Is recoverable using present technol¬ 
ogy. Higher prices would allow technological 
advances which, in turn, would contribute to 
Improvements In recovery rate of existing oil 
reserves. 

We must greatly Increase the production 
and use of coal because It represents our 
most abundant and easily accessible source 
of domestic energy. Where possible, oil and 
natural gas users should be using coal. In 
some Industries, conversion to coal will be 
difficult. For example, 38% of all energy used 
on the farm Is natural gas. Most of this Is 
processed gas for fertilizers, chemicals and 
plastics. Gasoline accounts for 27% of farm 
energy uses, diesel fuel 15%, LP gas 9%. dis¬ 
tillate 5%. electricity 3% and coal and resi¬ 
dual oil 1 %. Coal for agricultural use will be 
limited. But, other Industries can covert to 
coal and enable our vital farming Industry 
to utilize needed oil and natural gas for 
production of food and fiber. For example, 
we should not use natural gas to make elec¬ 
tricity because the conversion factor repre¬ 
sents an energy loss over 30 percent. 

Another environmental Issue which has 
caused a waste of fuel Is the elimination of 
lead In gasoline. Again, even though there 
has been no scientific evidence that this 
causes any serious health problems, lead has 
been banned as an additive to gasoline, re¬ 
sulting In far less efficient engines and a 
subsequent waste of gas. It Is becoming In¬ 
creasingly apparent that we must all become 


reasonable about environmental constraints. 
We also need to review many questionable 
governmental regulations and take a more 
rational approach to the prudent use of nu¬ 
clear energy. Finally, research must be in¬ 
creased to develop every practical energy 
source as rapidly as possible. In regard to the 
so-called "exotic forms of energy,” we must 
also be realistic. Between now and the year 
2000, these will only make a miniscule con¬ 
tribution to our overall energy production. 

The development of our alternate energy 
sources Is so compelling that we believe It 
borders on the absurd to restrain any com¬ 
pany from entry Into this endeavor. Such 
measures have been proposed for the oil In¬ 
dustry. They are known as horizontal dives¬ 
titure laws. They would prohibit many of the 
most experienced companies In energy pro¬ 
duction from developing coal, nuclear, solar, 
etc. We oppose horizontal divestiture pro¬ 
posals because they would hamper an all-out 
effort to solve the country’s energy problems. 

We support all reasonable and effective 
conservation measures. For instance, ride 
sharing Is one of the most effective means of 
reducing rush hour energy consumption. 
Increasing commuter ride sharing by 20 per¬ 
cent would reduce gasoline consumption by 
as much as 250,000 barrels a day. 

Toward this goal we recommend, as an 
Incentive, an Investment tax credit for em¬ 
ployers against the capital costs of starting 
and operating vanpooling programs. 

Employer-sponsored vanpooling has proven 
to be a cost-effective way of reducing rush 
hour automobile use. At the 3M Company— 
the pioneer In employer-sponsored vanpool- 
lng programs—more than a thousand em¬ 
ployees now ride to work In 92 vans. Each 
van takes six or seven cars off the road. The 
company estimates that In 1976, vanpooling 
saved two million vehicle miles of travel 
and 165,000 gallons of gasoline. 

Offering an Investment tax credit would 
bring many more employers Into vanpool¬ 
ing programs by allowing them to offset 
administrative costs and pass greater sav¬ 
ings on to employee riders. 

But transit, In some Instances, can cost 
energy. Rail mass transit as any number of 
studies show, uses more energy than buses 
besides being prohibitively expensive. We be¬ 
lieve Congress should discourage any further 
Investment in fixed rail systems for mass 
transit without proof of a cost-effective rela¬ 
tionship. 

We would be remiss If we did not state 
the Conference's position on highway safety. 
The Conference Is a strong supporter of fed¬ 
eral and state highway safety programs. We 
believe that the 55 mph speed limit saves 
lives and fuel and should be strictly en¬ 
forced. 

We hope that our presence here today em¬ 
phasizes our concern about the energy prob¬ 
lems faced by highway users and all Amer¬ 
icans. 


DANGLING JUSTICE 

Mr. GOLDWATER. Mr. President, for 
too long now. we have witnessed the ever¬ 
growing practice in the field of criminal 
law of "Trial by the media.” Unfortu¬ 
nately, the news media have been aided 
and abetted by the various agencies 
which have the responsibility to investi¬ 
gate and prosecute any cases of criminal 
wrongdoing. In their unseeming haste 
to “right all wrongs.” under their newly 
discovered code of morality, these agen¬ 
cies and their people have beaten a path 
to the doors of the news reporters with 
a handful of allegations, innuendoes, 
and half-truths. 

The essence of this new morality is 
wrapped in the catchall “buzz-words” of 
"Rights of Americans.” What this says is 
that we will forget the times and tem- 
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perament and the fact that honorable 
men were acting on direct orders of 
their superiors. Instead, we will destroy 
them all in the name of a new, vaguely 
defined code of morals and ethics. 

The sad result of all of this is that 
the victims of this peculiar brand of 
justice have had their names and reputa¬ 
tions forever damaged with little or no 
hope of rehabilitation. On top of this, in¬ 
stead of a quick resolution to the prob¬ 
lem. the victims of this charade have 
been left to “dangle endlessly in the 
wind." In this regard, a very timely edi¬ 
torial appeared in the October 10 is¬ 
sue of U.S. News & World Report. 

Mr. President, I ask unanimous con¬ 
sent that this editorial be printed in the 
Record. 

There being no objection, the editorial 
was ordered to be printed in the Record, 
as follows: 

Dangling Justice 
(By Marvin Stone) 

Appointment of a free-man committee at 
the Justice Department to Investigate 
whether Bert Lance violated any criminal 
laws means that the President's close friend 
has been added to a prize selection of pres¬ 
ent and former officials who have been hung 
out on the line to dangle endlessly In the 
wind. 

A prominent example of what we are talk¬ 
ing about Is the case of Richard Helms, the 
former CIA Director, who has faced the pos¬ 
sibility of Indictment for perjury for well 
over two years now. He admittedly gave a 
misleading answer to a Senate committee In 
a public hearing In 1973. Yet two Attorneys 
General under two Presidents claim they 
have been unable to reach a decision on 
whether he should be prosecuted. So Helms 
is left to dangle. 

Another example Is former FBI Special 
Agent John J. Kennedy. He was Indicted last 
April for his alleged use of Illegal techniques 
In the pursuit of members of a terrorist 
group. More than a year ago. two former top 
officials of the Bureau said publicly that they 
ordered such activities. Attorney General 
Bell has said on several occasions that the 
possibility of further Indictments was under 
consideration. But months have gone by 
without a decision. Meanwhile, those who 
face possible indictment dangle In the wind, 
and FBI morale sags. 

Still another example: The Indictment of 
Tongsun Park In the "Koreagate" case was 
delayed until Park had returned to Korea, 
which does not have an extradition treaty 
with the U.S.. after a long stay in England, 
which does have such a treaty. For months. 
Justice officials were unable even to Inter¬ 
view him, let alone return him to stand trial. 

The Lance case fits the pattern—a grievous 
Inability of the Justice Department to do Its 
business In an expeditious manner. For a 
vear. the U.S. Attorney's office In Atlanta 
had In Its files a case Involving possible Il¬ 
legal actions by Lance as a Georgia banker. 
The case gathered dust all that time. It was 
only when the appointment of Lance to top 
post In the new Administration seemed Immi¬ 
nent that the Department brought Itself to 
make a decision—to close the case. Whether 
or not the case should have been closed Is 
now being debated. 

With the possible exception of the Korean 
bribery Investigation, where facts are still 
being gathered, each of these cases appears 
to present a fairly simple, stratehtforward 
situation, requiring a decision based on the 
law and the evidence already In hand. 

A Question to be asked la whether the 
Justice Department has become a morass 
where private reputations and public busi¬ 
ness simply disappear In the quicksand. 

It Is Important to ask that question now 


because the Justice Department Is fighting 
vigorously to keep the Government's legal 
business to Itself—to be the lawyers for vir¬ 
tually all the executive branch. It has 3.689 
attorneys on Its staff, and does not like to see 
other agencies adding—as they have—their 
own lawyers by the thousands, and stealing 
Its thunder. 

The Department's latest struggle Is with 
the Federal Energy Administration over who 
should prosecute cases Involving several bil¬ 
lions of dollars of alleged overcharges for 
oil In the aftermath of the Arab oil embargo 
of 1973. Some administrative Ping Pong Is 
going on here, while Justice Is being delayed 
and taxpayers' money Is being eaten up. 

Government-reorganization studies now 
being made by the Office of Management and 
Budget show that at present 25 different 
agencies and departments have won the right 
to take their own cases to court. The study 
Is seeking to determine whether greater re¬ 
sponsibility should be concentrated In the 
Justice Department for conducting the na¬ 
tion's legal business. 

If the Department Is to be given such 
broad responsibility, we have a right to ex¬ 
pect It to do a much more efficient and ex¬ 
peditious Job than It seems to be doing. 


A YOUTH OPPORTUNITY PROPOSAL 

Mr. HATCH. Mr. President, shortly the 
Senate will start debate on minimum 
wage legislation during the course of 
which Senator Schweiker and I, as well 
as others, will advocate the inclusion of 
a youth opportunity proposal. We view 
such a proposal as absolutely essential 
when one considers the mounting evi¬ 
dence establishing the causal effect be¬ 
tween a reduction on entry-level job op¬ 
portunities and raising the wage. 

The recent looting which occurred in 
New York during the blackout has been 
blamed by many on the high rate of un¬ 
employment, particularly among young 
people and minority groups—where un¬ 
employment runs as high as 40 percent. 
I am positive in my own mind that the 
sense of despair existing among young 
people in that circumstance contributed 
to the shame of that evening. Of equal 
shame is the unwillingness of the Con¬ 
gress to provide, at least on a test basis, 
a program by which all youth, not just 
those students or those few who qualify 
for public service jobs or training have 
a chance for a permanent job in the pri¬ 
vate sector—where meaningful and last¬ 
ing employment exists. 

Increasingly, those who seek to to find 
entry-level jobs for teenagers have come 
to oppose any rise in the minimum wage 
at this time because of the rise in un¬ 
employment among the young which 
seems inevitably to follow all minimum 
wage hikes. Employer witness after wit¬ 
ness who testified on this subject before 
the Labor Subcommittee recounted their 
experience with each rise in the mini¬ 
mum resulting in lavoffs. with entry- 
level jobs usually the hardest hit, as well 
as curtailed hiring of entry-level person¬ 
nel. and thus fewer job opportunities. 

At a time when excessive unemploy¬ 
ment concentrated among the young and 
minority groups is a critical national 
concern, the potential impact of raising 
the minimum and a youth opportunity 
differential should be studied extensively 
prior to enactment of this bill. 

To aid my colleagues in their delibera¬ 
tions I will insert following my remarks 


the Labor Subcommittee testimony of 
two black economists who really told it 
like it is on the burdens assumed by 
minority youth when the minimum wage 
is legislatively increased. Prof. Walter 
Williams and Thomas Sowell are re¬ 
nowned experts in this area and in my 
view they lay to rest any theory that 
hiking the wage does not operate to the 
severe disadvantage of the already dis¬ 
advantaged. I hope my colleagues will 
study and heed well their excellent testi¬ 
mony. 

I ask unanimous consent that the tes¬ 
timony of Prof. Walter E. Williams and 
Thomas Sowell on S. 1871 be printed in 
the Record. 

There being no objection, the testi¬ 
mony was ordered to be printed in the 
Record, as follows: 

Restrictions on Economic Opportunities 
for Youth and Minorities 
(Statement by Walter E. WUllams. Associate 
Professor of Economics, Temple University) 

Persistently high rates of unemployment 
In several segments of the United States 
labor force Is one of the most difficult un¬ 
resolved economic problems of the post World 
War II era. The segments of the labor force 
that produce the most seemingly Intractable 
problem are Its youth and minority. Youths, 
particularly minority youths, face high rate 
of unemployment even when there are rela¬ 
tively prosperous times and when the adult 
segment of the labor experiences a relatively 
low rate of unemployment. This evidence 
shows that governmental efforts to reduce 
unemployment through vigorous monetary 
and fiscal policy produces disappointing re¬ 
sults for the youth segment of the labor force. 
Furthermore, there Is not much hope that 
future monetary and fiscal policy will sub¬ 
stantially change the situation over what It 
has been for well over a decade. What Is 
needed are Institutional changes which will 
free markets, and hence employment op¬ 
portunities, for the relatively dLsadvantaged 
worker. 

High youth unemployment would not be 
such a critical problem If youth employment 
was considered only as a means to supple¬ 
ment family Income or earn spending change. 
The absence or presence of early work experi¬ 
ences have effects which may spell the differ¬ 
ence between a successful or unsuccessful 
future work career. Early work experiences, 
even in the most menial of tasks, aids the 
individual In the acquisition of skills and 
attitudes that will make him a more valu¬ 
able employee In the future. 1 Early work ex¬ 
periences (1) teach Individuals effective Job 
search techniques; (2) teach effective work 
habits such as promptness, respect for supe¬ 
riors and other work habits; (3) provides self 
respect and confidence that comes from being 
financially Independent or semi-independent; 
(4) provide the valuable opportunity to make 
mistakes at a time when mistakes are not 
likely to be as costly as they would be when 
the worker has dependents counting on him 
for a continuous source of Income. The ab¬ 
sence of early work experiences not only deny 
youths the acquisition of these skills, but 
may also act as dlstlncentlves to the con¬ 
tinuation of their formal training. Moreover, 
the absence of Job opportunities Is likely to 
contribute to many kinds of antl-soclal be¬ 
havior. 

High youth unemployment has effects 
which are undesirable from both an Individ¬ 
ual and social point of view. Quite naturally, 
at least two questions arise: (1) Why are 
youths, particularly minority youths, so dis¬ 
proportionately represented among the un- 
emDloyed and (2) what should government 
policy be with respect to the matter? The first 
question Is one of cause and effect. EconomJk 


Footnotes at end of article. 
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theory can readily approach this kind of 
question. On the other hand, what govern¬ 
ment should do about teenage unemploy¬ 
ment opens up the potential for unending 
debate. This Is because no theory. Including 
economic theory, can answer questions that 
are essentially normative. That Is. while eco¬ 
nomic theory can say who bears the burden 
of what policy. It cannot In any moral sense 
Justify a policy or Its distribution of burden 
and benefits. Therefore, what follows Is the 
analysis of the factors that cause the high 
rate of youth and minority unemployment. 

MINIMUM WACE LAWS 

The Congress of the United States has the 
power to legislate increases In the minimum 
wage at which a labor transaction can occur. 
However, the Congress, and for that matter 
no one else, can legislate an Increase In 
worker productivity. Moreover, though the 
Congress can legislate the minimum wage 
at which a labor transaction can be made. 
It has not chosen to legislate that the trans¬ 
action actually be made. To the extent that 
the minimum wage law raises the pay level 
to that which may exceed some workers’ oro- 
ductlvlty. employers will make adjustments 
In their use of labor. Such an adjustment 
will produce gains for some workers at the 
expense of other workers. Those workers who 
retain their Jobs and receive a higher wage 
clearly gain. The most adverse unemploy¬ 
ment effects fall upon those workers who 
are most disadvantaged in terms of market¬ 
able skills, who lose their Jobs and Income. 
This effect Is more clearly seen If we put 
ourselves In the place of an employer and 
ask: If a wage of *2.65 per hour must be 
paid no matter who Is hired, who does It pay 
the firm to hire? Clearly the answer In terms 
of economic efficiency Is to hire the worker 
whose productivity Is the closest to *2.65 per 
hour. 3 If such workers are available. It clearly 
does not pay the firm to hire those whose 
output Is, say. *1.50 per hour. Even If the 
employer were willing to train such a worker, 
the fact that the worker must be paid more 
than his output Is worth, plus training costs 
Incurred, makes on-the-Job-tralnlng an un¬ 
attractive proposition. 

The Impact of legislated minimum wages 
can be brought Into sharper focus If we ask 
the distributional question: Who bears the 
burden of legislated minima? As I said ear¬ 
lier, workers who are most disadvantaged by 
minimum wage legislation are those that 
are the most marginal. These are workers 
who employers perceive as being less pro¬ 
ductive or more costly to hire In some sense 
than other workers. In the U.S. labor force 
there are at least two segments that share 
the marginal worker characteristic to a 
greater extent than do other segments of 
the labor force. The first grouo consists of 
youths In general. They are relatively low 
skilled because of their age. Immaturity and 
lack of experience. The second group are 
some racial minorities, particularly the 
youth, who not only share the handicaps of 
youths In general but are further burdened 
by unusually poor schooling, racial discrim¬ 
ination and other socio-economic factors 
leading to lower skill levels. While low skills 
can explain low wages, low skills cannot ex¬ 


plain unemployment absent some kind of 
market Interference. It Is no accident that 
teenagers, particularly minority teenagers, 
are disproportionately represented among 
unemployment statistics as shown In Tables 
1 and 2. 

Table 1 shows that for most of the years 
with an Increase In the minimum wage law 
there was an associated Increase In teenage 
unemployment relative to adult unemploy¬ 
ment. Arthur F. Burns, In a study of the 
Impact of legislated minimum wages, said: 

"During the postwar period the ratio of 
unemployment rate of teenagers to that of 
male adults was Invariably higher during the 
6 months following an Increase of the mini¬ 
mum wage than It was In the preceding half 
year. The ratio of female adults to that of 
male adults has behaved similarly. Of course, 
the employment of teenagers and women 
depends on a variety of other factors—cer¬ 
tainly on business conditions as well as on 
minimum wage. I have tried to allow for this 
In a more refined analysis. It appears whether 
we consider the unemployment rates of teen¬ 
agers or that of women, that Its primary 
determinants are, first, the general state of 
the economy as Indicated by the unemploy¬ 
ment rate of adult males, second, the ratio 
of the minimum wage to the average In man¬ 
ufacturing. The Influence of the wage ratio 
turns out to be particularly strong In the 
case of nonwhite teenagers." 1 

TABLE 1—COMPARISON OF TEENAGE AND GENERAL UN¬ 
EMPLOYMENT RATES 


Year 

Unemployment rates 
both sexes 

General 16-19 

(I) (2) 

Ratio 

teenage. 

general 

(3) 

1948. 

. 3.8 

9.2 

2.42 

1949. 

. 5.9 

13.4 

2. 27 

1950. 

. 5.3 

12.2 

'2.30 

1951. 

. 3.3 

8.2 

2.48 

1952. 

. 3.0 

8.5 

2.83 

1953. 

. 2.9 

7.6 

2.62 

1954 . 

1955 . 

. 5.5 

12.6 

2.29 

_ 4. 4 

11.0 

2.50 

1956. 

. 4.1 

11.1 

'2. 70 

1957. 

. 4.3 

11.6 

2. 70 

1958... 

. 6.8 

15.9 

2.34 

1959. 

. 5.5 

14.6 

2.65 

1960. 

. 5.5 

14.7 

2.67 

1961. 

. 6.7 

16.8 

■ 2.50 

1962. 

. 5.5 

14.7 

2.67 

1963. 

. 5.7 

17.2 

■3.02 

1964. 

. 5.2 

16.2 

3.12 

1965. 

-.- 4.5 

14.8 

3.28 

1966. 

. 3.8 

12.8 

3.37 

1967. 

. 3.8 

12.9 

» 3.39 

1968. 

. 3.6 

12.7 

» 3.53 

1969. 

. 3.5 

12.2 

3. 49 

1970. 

. 4.9 

15.2 

3.10 

1971. 

. 6.9 

16.9 

2.86 

1972. 

. 5.6 

16.2 

2.89 

1973. 

. 4.9 

14.5 

« 2.96 

1974. 

. 5.6 

16.0 

'2.86 

1975. 

. 8.1 

21.9 

>2.68 

1976. 

. 7.8 

19.0 

>2.66 


Footnotes at end of article. 


> Year Federal minimum wage was increased. 

Source: U.S. Department of Labor, Bureau of Labor Statis 
tics, "Handbook of Labor Statistics 1975—Reference Edition. '• 
p. 145. 

A number of other studies have evaluated 
the Impact of legislated minimum wages on 
unemployment. The conclusions of some rep¬ 
resentative studies are cited here. 


David E. Kaun * using census data found 
that statutory wage mlnlmums caused plant 
closures and the replacement of labor by 
other productive Inputs. Also the most ad¬ 
verse effects of statutory mlnlmums were 
concentrated among minorities, teenagers 
and families. 

Yale Brozen 3 In two studies discusses the 
Impact of the minimum wage law. First he 
shows that the rate of teenage unemployment 
relative to that of the general population 
rose and the ratio of nonwhite to white teen¬ 
age unemployment rose following Increases 
In the federal statutory minimum. In an¬ 
other study he concluded that workers ad¬ 
versely affected by the statutory minimum 
crowded Into uncovered areas, such as do¬ 
mestic housework. Increasing employment 
and depressing wages In the uncovered areas. 

Rosters and Welch • conclude that the 
minimum wage law has had the effect of 
reducing Job opportunities for teenagers dur¬ 
ing periods of normal employment growth 
and making their Jobs less secure In short¬ 
term changes In the business cycle. They go 
on to conclude that a disproportionate share 
of the cyclical vulnerability Is borne by non- 
white teenagers and the primary beneficiaries 
of shifts In employment patterns are white 
adult males. 

Edward Oramllch 7 argues that a 25 percent 
Increase In the minimum wage law lowers 
the employment of low wage earners by 10 
to 15 percent. Furthermore, Oramllch finds 
a defect of other studies causing them to 
understate the true effects of the minimum 
wage law. Oramllch presents evidence that 
shows that a rise In the minimum causes a 
shift toward more part-time employment 
away from full-time employment. This loss 
In hours worked does not show up In many 
studies because they do not distinguish be¬ 
tween an Individual employed full-time and 
one employed part-time. Thus, the reduction 
in hours worked may be greater than the 
fall In employment alone suggests. 

Jacob Mincer* reports the adverse effects 
of the minimum wage on youths and minori¬ 
ties: 

The net minimum wage effects on labor 
force participation appear to be negative for 
most of the groups. The largest negative 
effects are observed for nonwhite teenagers, 
followed by nonwhite males (20-24). white 
males (20-24) white teenagers, and nonwhite 
males (25-64). 

The net employment effects are negative 
with the exception of nonwhite females (20- 
01. for whom the positive coefficient Is sta¬ 
tistically Insignificant. The largest dlsem- 
plovment effects are observed for nonwhite 
teenagers, followed by nonwhite males (20- 
24), white teenagers, and white males (20- 
24). 

The weight of academic research by econ¬ 
omists Is that unemployment for some popu¬ 
lation groups Is directly related to statutory 
wage minima.' 

MINIMUM WACE AND NEGRO YOUTH 

So far my discussion has focused mainly 
on youth unemployment In general. Now I 
want to make some comparisons between 
black youth unemployment and white youth 
unemployment. Table 2 shows male black/ 
while unemployment statistics by age groups 
over the past several decades. 


TABLE 2.—COMPARISON OF YOUTH AND GENERAL UNEMPLOYMENT BY RACE 



General 

White 

16 to 17 

Black 

16 to 17 

Black/white 

ratio 

White 

18 to 19 

Black 

18 to 19 

Black/wNite 

ratio 

White 

20 to 24 

Black 

20 to 24 

Black/white 

ratio 

Year: 

1948. 

. 3.8 

10.2 

9.4 

0.92 

9.4 

10.5 

1.11 

6.4 

11.7 

1.83 

1949 . ____ 

.. 5.9 

13.4 

15.8 

1.18 

14.2 

17.1 

1.20 

9.8 

15.8 

1.61 

1950. 

. 5.3 

13.4 

12.1 

.90 

11.7 

17.7 

1.51 

7.7 

12.6 

1.64 

1951... 

. 3.3 

9.5 

8.7 

.92 

6.7 

9.6 

1.43 

3.6 

6.7 

1.86 

1952.. 

. 3.0 

10.9 

8.0 

.73 

7.0 

10.0 

1.43 

4.3 

7.9 

1.84 

1953. 

. 2.9 

8.9 

8.3 

.93 

7.1 

8.1 

1.14 

4.5 

8.1 

1.80 

1954. 

... 5.5 

14.0 

13.4 

.96 

13.0 

14.7 

1.13 

9.8 

16.9 

1.72 

1955.. 

_ 4.4 

12.2 

14.8 

1.21 

10.4 

12.9 

1.24 

7.0 

12.4 

1.77 

1956.. 

.. 4.1 

11.2 

15.7 

1.40 

9.7 

14.9 

1.54 

6.1 

12.0 

1.97 

1957. 

. 4.3 

11.9 

16.3 

1.37 

11.2 

20.0 

1.79 

97.1 

12.7 

1.79 
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General 

16 to 17 

White 

16 

Black 

16 to 17 

Black. 1 white 
ratio 

White 

18 to 19 

Black 

18 to 19 

Black/white 

ratio 

White 

20 to 24 

Black 

20 to 24 

Black/white 

ratio 

1958. 



6.8 

14.9 

27.1 

1.81 

16.5 

26.7 

1.62 

11.7 

19.5 

1.66 

1959. 



5.5 

15.0 

22.3 

1.48 

13.0 

27.2 

2.09 

7.5 

16.3 

2.17 




5.5 

14.6 

22.7 

1.55 

13.5 

25.1 

1.86 

8.3 

13.1 

1.58 

1961. 



6.7 

16.5 

31.0 

1.89 

15.1 

23.9 

1.58 

10.0 

15.3 

1.53 

1962_ 



5.5 

15.1 

21.9 

1.45 

12.7 

21.8 

1.72 

8.0 

14.6 

1.83 

1963. 



5.7 

17.8 

27.0 

1.52 

U.2 

27.4 

1.93 

7.8 

15.5 

1.99 

1964.. 



5.2 

16.1 

25.9 

1.61 

13.4 

23.1 

1.72 

7.4 

12.6 

1. 70 

1965. 



4.5 

14.7 

27.1 

1.84 

11.4 

20.2 

1.77 

5.9 

9.3 

1.58 

1966.. 



3.8 

12.5 

22.5 

1.80 

8.9 

20.5 

2.30 

4.1 

7.9 

1.93 

1967_ 



3.8 

12.7 

28.9 

2.26 

9.0 

20.1 

2.23 

4.2 

8.0 

1.90 

1968_ 



3.6 

12.3 

26.6 

2.16 

8.2 

19.0 

2.31 

4.6 

8.3 

1.80 

1969. 



3.5 

12.5 

24.7 

1.98 

7.9 

19.0 


4.6 

8.4 

1.83 

1970. 



4.9 

15.7 

27.8 

1.77 

12.0 

23.1 

1.93 

7.8 

12.6 

1.62 

1971. 



5.9 

17.1 

33.4 

1.95 

13.5 

26.0 

1.93 

9.4 

16.2 

1.72 

1972. 



5.6 

16.4 

35.1 

2.14 

12.4 

26.2 

2.11 

8.5 

14.7 

1.73 

1973. 



4.9 

15.1 

34.4 

2. 28 

10.0 

22. 1 

2.21 

6.5 

12.6 

1.94 

1974. 



5.6 

16.2 

39.0 

2.41 

11.5 

26.6 

2.31 

7.8 

15.4 

1.97 

1975. 



8.1 

19.7 

45.2 

2.29 

14.0 

30.1 

2.15 

11.3 

23.5 

2.08 

1976. 



7.9 

19.7 

40.6 

2.06 

15.5 

35.5 

2.29 

10.9 

22.4 

2.05 


Source Adapted from Department of Labor, Bureau of Ladcr Statistics, "Handbook of Labor Statistics 1975—Reference Edition" (Washiniton, D.C.; U.S, Government Prmtini Office. 1975), pp. 153-55. 


While most people are knowledgeable of 
the current deteriorated market position of 
black youngsters relative to white young¬ 
sters, not many are aware of black/whlte 
youth employment statistics for earlier pe¬ 
riods In our history. The most strllkng fea¬ 
ture of Table 2 Is that in 1948 black youth 
unemployment was roughly the same as 
white youth unemployment. Only among 
black youths (20-24) was the unemployment 
rate significantly higher. However, tor black 
youths age 18-17 their unemployment rate 
was less than of white youths—9.4 percent 
unemployment compared to 10.2 percent of 
white youths unemployed. Now, and for the 
last decade, black youths age 18-17 have suf¬ 
fered an unemployment rate considerably 
more than twice that of white youth. In 
fact for every age group among youths black 
youth unemployment Is more than twice 
that of white youths. The statistics cited 
here understate the true nature of the prob¬ 
lem by a wide margin. The reason Is that 
they are national statistics and do not re¬ 
flect the fact that much youth unemploy¬ 
ment Is concentrated In our major metro¬ 
politan areas. Black youth unemployment in 
some of those areas has been estimated to be 
as high as 80 percent! 

Another part of this dismal picture Is the 
labor force participation rate among black 
youth compared to white youth. Table 3 
shows this comparison. In earlier periods, 
black labor force participation rates for all 
age groups exceeded that of whites. In fact, 
historically, black labor force participation 
has always exceeded that of whites. Until 
the mid-sixties blacks, as a group Including 
black youth, had a labor force participation 
rate equal to or greater than whites. 10 For 
black youths age 16-17 their labor force par¬ 
ticipation rate Is now slightly over one- 
half that of white youths. Black youths (18— 
19) the labor force participation rate Is now 
three quarters that of white youths (18-19). 
Black youths (20-24) now have a labor force 
participation rate 90 percent of white youths 
(20-24). Not only are the labor force par¬ 
ticipation rates of black youth less than 
white youths but they are falling. 

TABLE 3—MALE CIVILIAN LABOR FORCE PARTICIPATION 
RATIO BY RACE, AGE 



Black/ 

Black/ 

Black/ 

Black/ 


white 

white 

white 

white 


males 

males 

males 

males 16 


16 to 17 

18 to 19 

20 to 24 

and over 

1954.. 

0.99 

1.11 

1.05 

1.00 

1955. 

81 per hour: 

1.00 

1.01 

1.05 

1.00 

1956.. 

.96 

1.06 

1.01 

.99 

1957. 

.95 

1.01 

1.03 

.99 

1958. 

.96 

1.03 

1.02 

1.00 

1959_ 

.92 

1.02 

1.04 

1.00 

1960.. 

.99 

1.03 

1.03 

1.00 

S1.15_per hour: 

.96 

1.06 

1.02 

.99 

1962. 

.93 

1.04 

1.03 

.98 

1963. 

.87 

1.02 

1.03 

.98 

1964. 

.85 

1.01 

1.04 

.99 

81.2^>er hour: 

.88 

1.01 

1.05 

.99 

1966 

11.40 per hour: 

.87 

.97 

1.06 

.98 

1967. 

.86 

95 

1.04 

.97 



Black/ 

Black/ 

Black/ 

Black/ 


white 

white 

white 

white 


males 

males 

males 

males 16 


16 to 17 

18 to 19 

20 to 24 

and over 

81.60 per hour: 
1968. 





.79 

96 

1.03 

.97 

1969. 

.77 

.95 

1.02 

.96 

1970. 

.71 

.92 

1.00 

.96 

1971. 

.65 

.87 

.98 

.94 

1972. 

.68 

.85 

.97 

.93 

1973. 

.63 

.85 

.95 

.93 

82 per hour: 1974. 
82.10 per hour: 
1975. 

.65 

.85 

.95 

.92 

.57 

.79 

.92 

.91 

82.30 per hour: 
1976. 

.57 

.77 

.91 

.90 


Source: Computed from U.S. Department of Labor, Bureau of 
Labor Statistics, "Handbook of Labor Statistics 1975—Reference 
Edition" (Washington. D.C.: U.S. Government Printing Office. 
1975), pp. 36-37. 

Faced with these facts one naturally asks 
why have labor market opportunities dete¬ 
riorated so precipitously for black youths rel¬ 
ative to white youths? Can racial discrimina¬ 
tion explain this kind of reversal? Probably 
not. It would be very difficult for anyone to 
sustain an argument which held that busi¬ 
ness and society have become more racially 
discriminatory than they were In the past. 
The answer lies elsewhere as has already been 
suggested—the minimum wage law. 

Earlier I said that economic theory predicts 
that when a wage Is legislated that exceeds 
worker productivity Arms will have Induce¬ 
ment to make adjustments In its use of 
labor. Though not Intended this adjustment 
which Arms can rationally be expected to 
make has racial effects. That Is. one type of 
adjustment Is to hire not only fewer youths, 
relative to other Inputs, but seek among 
those youths hired the ones with higher 
quallAatlons. As It turns out for a host of 
socioeconomic reasons with which we are all 
familiar, white youths, more often than black 
youths, have better educational backgrounds. 
Therefore, as reffected In the unemployment 
statistics, Increases In the minimum wage 
law can be expected to Impose a greater un¬ 
employment burden on black youths than on 
white youths. Observations such as those 
that I have cited are those which prompted 
Milton Friedman, our economist Nobel prize 
winner, to say that the minimum wage law 
Is the most anti-black law on the books. 

CURRENT MINIMUM WAGE LAW PROPOSALS 

The proposed 1977 amendments to raise 
the minimum wage and Index It to the aver¬ 
age wage of production workers In manu¬ 
facturing will have serious unemployment 
consequences for youth. The rise in the mini¬ 
mum wage will raise youth unemployment. 
Gramllch has recently argued that a 25 per¬ 
cent Increase In the minimum wage would 
lower the employment of low wage youth by 
10 to 15 percent. 11 This calculation Implies 
that a rise In the minimum wage from *2.30 
to $2.85 per hour will decrease low wage 
youth employment by 9.6 percent to 14.4 
percent. 

Indexing the minimum wage will rein¬ 
force the unemployment effects of the rise 


In the minimum wage. InAatlon has the ef¬ 
fect of lowering the effective minimum wage. 
That is, InAatlon lowers the real wage, l.e., 
the money wage debated by the price Index. 
Therefore. If InAatlon can be said to have 
any beneAclary effects, It Is that InAatlon 
erodes the legislated minimum wage and 
hence mitigates some of Its adverse impact 
on youth. Indexing the minimum wage to the 
average wage In manufacturing will elimi¬ 
nate this effect and hence exacerbate youth 
unemployment. 

One hcpe against the predicted large In¬ 
crease In youth unemployment, should the 
proposed amendment pass, Is the Inclusion 
of a slgnlAcant youth differential. If Con¬ 
gress wants to reduce the expected unem¬ 
ployment effects of the proposed amendment. 
Arms should be permitted to hire youths at 
rates considerably less than the adult rate. 

Should the proposal pass as It Is now the 
likely result Is a mixture of the two follow¬ 
ing outcomes. Taxpayers are going to be 
called upon to tax themselves to support 
massive federal programs to provide Income 
for the nation's disadvantaged who will not 
be employed by the private sector. The more 
tragic alternative Is that millions of youths 
will become discouraged and permanently 
drop out of the labor force. 

conclusions 

My testimony at these hearings could In¬ 
clude many other federal regulations and 
laws that make It almost Impossible for pres¬ 
ent disadvantaged minorities to enter the 
mainstream of American society as have 
earlier disadvantaged minorities. The point 
that I wish to make In the strongest fashion 
possible Is that many laws, though well-in¬ 
tentioned. spell disaster for a large segment 
of black, Hispanic and other disadvantaged 
minority groups. The most tragic element of 
this Is that society will come to view the dlf- 
Aculty that these groups have In fully enter¬ 
ing the mainstream of American society (In 
spite of the billions of dollars spent, in spite 
of civil rights legislation. In spite of thou¬ 
sands of civil rights litigation cases) as group 
incompetence, and as such the most racist 
elements of society will have their prophecies 
realized. Hardly anyone acknowledges that 
many. If not most, of the problems encoun¬ 
tered are neither due to group nor Individual 
Incompetence but due to the excesses of gov¬ 
ernment lnffuenced by politically powerful 
interest groups. Many of these groups In the 
pursuit of their objectives contribute to the 
enactment of laws which spell disaster for 
disadvantaged Americans. 

FOOTNOTES 

1 Many argue that "deadend" Jobs deny the 
Individual career-related skills. However, 
many of the skills absent among many of 
our youth and hard-core unemployed can 
be obtained In any Job. Furthermore to as¬ 
sign certain Jobs as deadend Is unfortunate 
because It creates false and unrealistic labor 
market expectations among our youth. 

‘ Actually the compensation that employers 
have to pay is higher to the extent that Social 
Security and fringe benefits are paid. 
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Minimum Wage Escalation 
(By Thomas Sowell) 

The presently proposed minimum wage 
legislation raises two major sets of Issues: 
(1) the question of the real effects of mini¬ 
mum wages, as such, and (2) the effect of 
the new principle of automatically escalating 
minimum wage levels, tied to earnings else¬ 
where In the economy. 

Because of Inflation, minimum wage levels 
have been periodically reviewed, and there¬ 
fore the general Issues and growing evidence 
on the actual effects of the Fair Labor Stand¬ 
ards Act have also been reviewed. What an 
automatic escalation provision means Is that 
we stop looking at the evidence. And we 
would stop at a time when a growing body 
of research by Independent economists 
around the country Is documenting the nega¬ 
tive effects of the minimum wage law—and 
particularly Its devastating Impact on Job 
opportunities for minority teenagers. 1 

Minimum wage laws have been aptly de¬ 
scribed as "anathema to economists." ■ Even 
though 88 percent of academic economists 
supported the “war on poverty," 61 percent 
of those same economists opposed the mini¬ 
mum wage law.’ In short, this Is not opposi¬ 
tion based on philosophy or political lean¬ 
ing, but on economic analysis and on the 
mounting factual evidence that the law In¬ 
creases unemployment among the very peo¬ 
ple Intended to be benefltted. Moreover, eco¬ 
nomic research has also revealed a disturbing 
correlation between teenage unemployment 
and teenage crime rates. 1 In view of this, 
this seems like a particularly inappropriate 


time to stop looking at the evidence by put¬ 
ting In an escalator clause that will give the 
law a life of Its own. Independent of Its ef¬ 
fects on people. 

The minimum wage law might be discussed 
In terms of philosophical, political, or eco¬ 
nomic theory, but the real Issues turn on 
facts. The crucial factual question Is whether 
eliminating wage rates below some desig¬ 
nated level also eliminates jobs. As a realistic 
matter, few people of any philosophical, 
political, or economic persuasion would want 
to see either (a) Job-seekers unemployed with 
a hypothetical right to a "living wage." or 
(b) people employed at very low wages when 
they could be equally fully employed at nor¬ 
mal wages. 

While facts are crucial, they are not easy to 
get. for a number of reasons which will be 
discussed. It will also be necessary to con¬ 
sider a number of standard (or stereotyped) 
arguments about the minimum wage effects 
which have persisted over the years. Finally, 
I would like to venture a few suggestions 
about the continuing need to assess the Im¬ 
pact of the law and some ways that assess¬ 
ment might be Improved. 

I. FACTUAL STUDIES 

There are serious problems Inherent In try¬ 
ing to study the unemployment effects of 
minimum wages, as well as other problems 
that derive from the way the U.S. Department 
of Labor chooses to approach the Issue. 

One problem that plagues minimum wage 
effects studies Is getting statistical data for 
the specific workers directly affected by the 
minimum. Such workers are often only a 
small fraction of the total workforce. Even 
where a substantial proportion of the directed 
affected workers lose their Jobs as a result 
of a minimum wage Increase, this effect can 
be lost statistically In the random fluctua¬ 
tions In employment of the much larger 
number of workers whose wages were always 
above the minimum. The statistical extrac¬ 
tion of the relevant changes Is analogous to 
trying to receive an electronic signal through 
a heavy background of static noise. Different 
economists use different methods and devices 
to mute the background statistical "noise" 
In order to read the signal. As a result of 
their different procedures for grappling with 
this problem, economists' numerical esti¬ 
mates of the unemployment effect of the law 
differ—a variation seized upon by proponents 
of minimum wages’—but It Is Increasingly 
clear that the consensus of these studies Is 
that the law does cause substantial unem¬ 
ployment. and that Is more fundamental 
than the question of exact numbers. 

One of the simplest ways of reducing the 
statistical "noise" In the data Is by selecting 
some age-group which Is known to receive 
very low wages, so that a relatively high per¬ 
centage of the people In the category chosen 
are earning low enough wages to be directly 
affected by minimum wage changes. Teen¬ 
agers are an obvious choice, and nonwhite 
teenagers even more so. Here the serious un¬ 
employment effect of minimum wage rates 
has been repeatedly demonstrated by econo¬ 
mists operating Independently of one another 
and using different statistical methods.’ 

Extremely high unemployment rates among 
black teenagers have been so highly pub¬ 
licized In recent years, and so automatically 
attributed to employer discrimination, that 
certain historical facts must be noted. Large 
racial differences In teenage unemployment 
are of relatively recent vintage. In the late 
1940's and early 1950's, there were no such 
large differences, and Indeed, black young¬ 
sters 16 and 17 years old had consistently 
lower unemployment rates than whites In 
the same age brackets. 7 Surely no one Is 
going to claim that there was less employer 
discrimination then than now. We all know 
better. What was the difference, then? Mini¬ 
mum wages had not yet begun the rapid rise 

Footnotes at end of article. 


and spreading coverage which has been the 
dominant pattern since then." 

The unemployment effect of minimum 
wages can also be seen In International com¬ 
parisons of countries that do and do not ex¬ 
empt young people from the adult minimum 
wage. In countries where such exemptions 
are slight or nonexistent—such as the United 
States and Canada—youth unemployment Is 
some multiple of adult unemployment. But 
where there are exemptions that are large 
and cover a number of working years—as In 
England, Germany and the Netherlands'— 
there are no significant differences between 
youth unemployment rates and adult unem¬ 
ployment rates. 1 " 

These findings may reflect the special vul¬ 
nerability of teenagers as an Inexperienced 
and relatively unskilled group—or they may 
reflect the greater statistical ease of deter¬ 
mining the facts for this group. A recent 
survey of minimum wage studies notes "the 
lack of acceutable continuing data on low- 
wage adults." 11 The same things known to 
be happening to teenagers may also be hap¬ 
pening to other very low-wage people, who 
happen not to be grouped together statisti¬ 
cally. There are some scattered clues that this 
Is In fact the case. For example, an older 
study of domestic servants, before they were 
covered by the Fair Labor Standards Act. 
showed that their ranks tended to be In¬ 
creased In the wake of minimum wage In¬ 
creases. suggesting the displacement of low- 
skill women from other employment that was 
covered by the Act. 17 

Factual studies by Independent (usually 
academic) economists must be sharply dis¬ 
tinguished from studies by the U.S. Depart¬ 
ment of Labor. The Labor Department Itself 
has recently been forced to acknowledge the 
gap between Its perennially optimistic con¬ 
clusions and the consensus of Independent 
studies, the latter "using advanced economic 
and statistical analyses." 11 The crudity of the 
Labor Department studies has been scath¬ 
ingly criticized by academic economists. 11 
However, even so, the actual numbers appear¬ 
ing In Labor Department studies of minimum 
wage effects often show employment declines 
In the wake of minimum wage Increases, 
even though the stated conclusions of these 
very same studies may be that the minimum 
wage did not cost people their Jobs. 17 Con¬ 
gressman Dent Is correct only In the nar¬ 
rowest sense when he asserts that "Not once 
In the history of the minimum wage has 
there been an adverse report” from the Labor 
Department about "the lessening of Job op¬ 
portunities." 10 In this context, such a state¬ 
ment Is far from reassuring. It will hardly 
be the first clean bill of health given by an 
agency evaluating Itself or the legislation on 
which Its own appropriations and staff de¬ 
pends. This Is especially unsurprising to me. 
as one who worked Inside the Labor Depart¬ 
ment on minimum wage research, and who 
personally experienced the pressures to reach 
conclusions consistent with the Department's 
Interests. 

II. ASSUMPTIONS AND CLAIMS 

The economic analysis which concludes 
that minimum wages Increase the unemploy¬ 
ment of low-wage workers rests essentially on 
the belief that labor Is no exception to the 
general rule that less Is demanded at a 
higher price than at a lower price. Attempts 
to overturn this basic economic principle 
usually reduce to one of four assumptions or 
assertions; (1) there Is a fixed number of 
workers demanded, more or less without 
regard to wage rates; (2) low-wage workers 
are victims of employer monopoly power 
rather than low productivity, so that raising 
their wage rates will not price them be¬ 
yond their value to the employer and there¬ 
fore will not price them out of a Job; (3) 
higher wage rates will cause employers to 
use labor more efficiently, so that workers 
will then become valuable, and so will not 
lose their Jobs; and (4) the Increased "pur- 
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chasing power" caused by higher minimum 
wages will lead to a greater demand (or 
goods, and therefore a greater demand (or 
labor, offsetting any tendency toward un¬ 
employment. These arguments will be ex¬ 
amined In order. 

Fixed demand: The Idea that an em¬ 
ployer "needs Just so many men" 1 Is an old 
one, which dies hard. Factually. It can hardly 
stand up In (ace of declining employment 
after wage Increases, or the virtual elimina¬ 
tion of such occupations as Western Union 
messenger and elevator operators (despite 
the continued existence of telegrams and 
elevators). As a theory. It Implies that the 
substitution of capital—and of higher 
priced labor—Is Impossible. The problem Is 
not when the theory Is stated directly and 
explicitly, but when It Is Implicitly assumed 
(and therefore Insulated from critical 
scrutiny), as In the belief that more Jobs 
for teenagers means fewer Jobs for adults. 

Employer monopoly power: Under special 
conditions, where there Is only one em¬ 
ployer In a labor market or a group of em¬ 
ployers acting In concert, wages can be kept 
below what equally productive workers 
would earn otherwise. There Is a special eco¬ 
nomic theory for such "exploitation" situa¬ 
tions, and a minimum wage Increase under 
those conditions would not produce unem¬ 
ployment." Unfortunately, low-wage work¬ 
ers are very unlikely to be In such situations. 
All sorts of firms. Industries, and even 
households employ unskilled workers, and 
collusion under these conditions Is out of 
the question. Even such a staunch advocate 
of minimum wages as the late Senator Paul 
H. Douglas noted that the market for un¬ 
skilled labor was one of "almost perfect com¬ 
petition." 19 The sad fact is that low-wage 
workers are not so much underpaid as under- 
skilled. and there Is no easy way around this 
problem without pricing them out of a Job. 

"Efficiency": Theories of offsetting rising 
wages by Increasing efficiency have long been 
used to claim that minimum wage Increases 
will not reduce employment. Unfortunately, 
those who argue this way have not distin¬ 
guished real efficiency—larger output from 
given combinations of Input—from a mere 
substitution of one input for another as 
their relative prices change. The examples 
they cite of "better" or “more efficient" 
methods of production after a minimum 
wage Increase are methods well-known to 
employers before the Imposed wage change, 
and were not used then simply because they 
were not the cheapest methods available 
under the previous Input prices. If higher 
wage rates lead to the substitution of capi¬ 
tal for labor, then by definition there will 
be more output per unit of labor, but It Is 
mere word play to call this more "efficiency" 
If the product now costs more to produce 
and society has to support unemployed 
wokers as well. 

Purchasing power: The doctrine that 
workers' Increased purchasing power after 
a minimum wage Increase will sustain em¬ 
ployment has many problems with lt.*“ but 
the most fundamental problem Is that it 
assumes the very thing that Is at Issue: 
that the workers keep their Jobs and work 
as many hours as before. If not, their hypo¬ 
thetical right to a higher wage rate will 
not buy anything. Workers can only spend 
real earnings, not hypothetical rights. Once 
this Is realized, it Is hardly necessary to go 
Into the other deficiencies of the theory, 
such as the fact that Inflationary Increases 
mean that more spending power Is not more 
purchasing power. 

m. CONCLUSIONS 

The minimum wage law addresses a serious 
social problem, but creates no new options 
for dealing with It. In fact, it simply re¬ 
duces the set of existing options available to 
the parties—employers and employees—who 
must voluntarily agree If there Is to be a Job. 
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Trying to make people better off by reducing 
their options seems questionable even as a 
theory. In practice, what has happened has 
been that fewer transactions (less employ¬ 
ment) have taken place when there were 
fewer options open to the parties. It would be 
very surprising If it were otherwise. 

The great unsolved problem remains of 
what to do about the poor in general, or the 
low-wage workers In particular. Low-wage 
workers are not changed by calling them 
higher-wage workers, any more than students 
are Improved by calling them B students In¬ 
stead of C students. The tragic educational 
results from the process of upgrading by fiat 
Is hardly a recommendation for extending 
this practice Into the economic sphere. In 
both cases. It Is of course much harder, much 
slower—and more heartbreaking—to try to 
create real skills and real achievements. And 
yet nothing else will really do the Job. 

Automatic escalation compounds the prob¬ 
lems of the minimum wage law by making It 
possible to close our eyes to Its effects here¬ 
after. This seems unconscionable when those 
affected are poor, vulnerable, powerless, and 
Inarticulate. If the Congress does not monitor 
what happens to them, there is no other 
power institution to do so The set of Incen¬ 
tives confronting the U.S. Department of 
Labor makes It unrealistic to expect it to 
critically evaluate minimum wage effects, and 
nearly 40 years of history makes It painfully 
apparent that It has no Intention of doing so. 
Labor unions have their own Imperatives and 
constraints. For them, the minimum wage 
law presents the same kind of opportunity 
that a tariff presents to a business firm. It Is 
a way to price competitors out of the market. 
That this is accompanied by humanitarian 
statements may be a matter of rhetorical, or 
perhaps political, Interest but It changes no 
economic fact. In the Union of South Africa, 
minimum wage laws were applied to native 
black Africans for the explicit purpose of 
stopping their competition with European 
workers. 1 " In the days of the British Empire. 
British unions and manufacturers attempted 
to get minimum wages applied to India for 
similar reasons, though with different 
rhetoric." American unions and businesses 
have been doing something very similar In 
Puerto Rico and other affl'lated territories 
where minimum wages are set by tripartite 
boards of mainland Americans, often from 
competing firms. 

The point here is not to depict anyone as 
particularly evil. The point Is that powerful 
Institutional Incentives exist to use the min¬ 
imum wage laws for purposes very different 
from those announced In the Act. and that 
these Institutional Incentives are likely to 
persist through turnovers of personnel In the 
future as In the past. 

Special interests, recognized as such, may 
be kept within bounds. For the special In¬ 
terests revolving around the minimum wage 
laws. Congressional oversight seems especially 
needed, and therefore automatic escalation 
seems especially dangerous. 

Finally, my hope would be that some way 
might be considered to have the statistical 
analysis of minimum wage effects performed 
by some organization other than the agency 
whose own fate Is Intertwined with that of 
the Fair Labor Standards Act. 
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THE INADEQUACY OP THE OPPO¬ 
SITION’S ARGUMENTS AGAINST 
THE GENOCIDE CONVENTION 
SUGGESTS IMMEDIATE RATIFI¬ 
CATION 

Mr. PROXMIRE. Mr. President, the 
Genocide Treaty has been debated sev¬ 
eral times since its introduction in 1948. 
This delay in ratification of a treaty 
which outlaws the extermination of 
human beings, a crime abhorred by all, 
is very perplexing to many. It is diffi¬ 
cult to comprehend any objections to 
such a seemingly necessary treaty. 

During May of this year, the Commit¬ 
tee on Foreign Relations held extensive 
hearings on this treaty. At this time the 
Honorable Arthur J. Goldberg, on be¬ 
half of the ad hoc committee on the 
human rights and genocide treaties, 
summarized and refuted the arguments 
offered by the opposition to the conven¬ 
tion. I urge the Senate, upon reading 
Mr. Goldberg’s remarks, to realize there 
is no substantial argument remaining 
that has not been answered. With that 
realization. I believe the Senate will 
finally act to ratify this important pact. 

Mr. President, I ask unanimous con¬ 
sent that a portion of the testimony 
presented by Mr. Goldberg be printed 
in the Record. 
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There being no objection, the excerpt 
was ordered to be printed in the Record, 
as follows: 

Let me comment on the arguments that 
have been given particular prominence by 
the opponents of ratification: 

1. The contention that the Constitution 
prevents ratification of the Genocide Con¬ 
vention because genocide Is a "domestic" 
matter Is without foundation. 

It would be a curious result If the United 
States were constitutionally barred from 
ratifying a Convention already ratified by 
75 other countries. Including such friends 
and democracies as the United Kingdom, 
Canada, Prance. Mexico, the Scandinavian 
Countries and Israel. Fortunately, there Is 
nothing In our Constitution that Imposes 
such a unique disability upon us. 

By any objective standard, genocide Is a 
matter of International concern and Is, 
therefore, an appropriate subject for the 
exercise of the treaty-making power. In our 
shrinking world the massive destruction of 
a racial, religious or national group In one 
country has Its Impact on members of this 
group In other countries, stimulates de¬ 
mands for Intervention, and Inevitably 
troubles International relations. The fact 
that the United Nations General Assembly 
unanimously declared genocide to be a crime 
under International law In 1949 and that 75 
members of the United Nations are parties 
to the Genocide Convention Is further evi¬ 
dence that genocide can no longer be con¬ 
sidered a matter wholly within domestic 
Jurisdiction. 

The protection of human rights Is a mat¬ 
ter of International concern. The United 
States has shown that It agrees with this 
view by ratifying the World War II peace 
treaties, the United Nations Charter, the 
Slavery Convention of 1926, and more re¬ 
cently the Supplementary Convention on 
Slavery (1967) and the Supplementary Con¬ 
vention on Refugees (1968). In the words 
of the Special Committee of Lawyers of the 
President's Commission for the Observance 
of Human Rights Year, chaired by retired 
Supreme Court Justice Tom C. Clark: 

"Treaties which deal with the rights of 
Individuals within their own countries as a 
matter of International concern may be a 
proper exercise of the treaty making power of 
the United States ... It may seem almost 
anachronistic that this question continues 
to be raised." I agree with my former col¬ 
league. Justice Clark, that there Is no real 
basis for challenging the authority of our 
country under our Constitution to enter Into 
the Genocide Convention. The constitutional 
arguments against the Convention are In¬ 
deed, as the committee said, anachronistic 
and without foundation In law. 

2. The contention that the Genocide Con¬ 
vention would alter the balance of authority 
between the States and the Federal Govern¬ 
ment Is unfounded. 

The Constitution specifically gives Con¬ 
gress the power to “define and punish . . . 
offenses against the law of Nations." Geno¬ 
cide Is an offense against the law of nations 
and Is thus within the power of Congress to 
outlay. Moreover, as the ABA's Section on 
Individual Rights and Responsibilities said 
In Its report: 

"Ratification of the Convention will add 
no powers to those the Federal Government 
already possesses." 

3. The contention that ratification of the 
Genocide Convention would subject Ameri¬ 
can cltlvens to trial In forelen countries like 
North Vietnam on trumped-up charges of 
genocide Is wholly false. 

There Is nothing In the Genocide Conven¬ 
tion that would provide warrant tor charges 
by North Vietnam that our prisoners of war, 
being held under conditions In violation of 
the Geneva Convention, are guilty of geno¬ 
cide. As the Foreign Relations Committee 
pointed out In Its report, Hanoi can make 
trumped up charges of genocide against our 


servicemen, with or without reference to the 
Genocide Convention. In the words of the 
committee: 

"Their peril will not be Increased by ap¬ 
proval of this convention while peril may be 
avoided for tens of millions by ratification of 
the convention." 

Moreover, under the Genocide Convention, 
extradition would only take place In accord¬ 
ance with laws and treaties In force, and we 
have no extradition treaties with North Viet¬ 
nam. Nor do we make such treaties with 
countries whose legal systems do not afford 
basic procedural safeguards. Moreover, we do 
not grant extradition In any event unless a 
prlma facie case Is established against the 
accused and unless the accused will be af¬ 
forded by the requesting state the due proc¬ 
ess provided by our own law. 

In reading the testimony of the prior hear¬ 
ings I have noted the discussion of concur¬ 
rent Jurisdiction under the Convention— 
Jurisdiction of the state of which the offend¬ 
er Is a national as well as the state In which 
the offense of genocide occurs. I noted the 
concern expressed on this matter by the sen¬ 
ior Senator from Kentucky, Senator Cooper. 
Any expression from Senator Cooper deserves 
serious attention, and I have given It the 
serious attention that It warrants. I found 
In my own review of the legislative history 
that there was an agreed Interpretation by 
the Legal Committee of the United Nations 
General Assembly that nothing In article VI 
shall affect the right of any state to bring to 
trial before Its own tribunals any of Its na¬ 
tionals for acts committed outside the state. 
The Foreign Relations Committee reached 
the same conclusion In Its report. Neverthe¬ 
less. I commend the committee for meeting 
this concern by recommending an appro¬ 
priate understanding on this point. I note 
further from the testimony of administration 
witnesses that the Government could refuse 
to extradite where an accused American was 
standing trial In the United States or where 
the U.S. Government elected to try him here. 

4. The argument that ratification of the 
Genocide Convention would subject the U.S. 
Government to Irresponsible charges of 
Genocide arising out of Vietnam or our treat¬ 
ment of American Negroes Is without founda¬ 
tion. 

Here again, ratification of the Genocide 
Convention does not alter the present situa¬ 
tion to our disadvantage. Even without rati¬ 
fication, there Is nothing to prevent a coun¬ 
try from making baseless charges of genocide 
against this country In the United Nations. 
If anything, ratification would Improve our 
position, because the Convention requires an 
"Intent to destroy, In whole or In part, a 
national, ethnical, racial or religious group 
as such." The tragic events In Vietnam and 
the terrible loss of life, both military and 
civilian, that has occurred there do not meet 
the treaty definition. Charges of genocide In 
relation to the treatment of the Negro com¬ 
munity In the United States, which admit¬ 
tedly has suffered widespread discrimination 
for many years, also are not within the scope 
of the treaty. Ratification of the Convention 
would, If anything, help us rebut such 
charges by subjecting our behavior to a pre¬ 
cise legal definition of genocide. 

5. The argument that provision for the 
settlement of disputes by the International 
Court of Justice would override the Con- 
nally amendment and unreasonably limit 
our sovereignty Is without substance. 

This charge also lacks substance. The Con- 
nally amendment applies only to our accept¬ 
ance of Article 36(2) of the Court's Statute, 
the so-called "optional clause" providing for 
compulsory Jurisdiction across-the-board. 
Cases arising as a result of our adherence to 
the Genocide Convention would come under 
Article 36(1) of the Court’s Statute, which 
covers the Court's Jurisdiction as provided 
for In specific treaties. The United States has 
ratified many treaties containing the same 
type of provision for the settlement of dis¬ 
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putes by the International Court as Is con¬ 
tained in the Genocide Convention. 

Among such treaties are the Supplemen¬ 
tary Convention on Slavery, the Antarctic 
Treaty, the Statute of the International 
Atomic Energy, and the Convention on the 
Privileges and Immunities of the United Na¬ 
tions ratified Just last year. A list of these 
treaties is contained on page 215 of this 
subcommittee's 1970 hearings. Indeed, our 
country In the ratification of many treaties 
has proposed that the International Court 
have Jurisdiction over disputes. Interestingly 
enough, our efforts In this direction have 
frequently been frustrated by the Soviet 
Union, not Congress, whose members on 
numerous occasions have advocated Increas¬ 
ing resort to the International Court. 

This provision for the settlement of dis¬ 
putes over the Interpretation of the Genocide 
Convention does not unreasonably limit our 
sovereignty. Our Interests are better served 
by having any charges of genocide against us 
considered In a Judicial forum like the In¬ 
ternational Court, rather than more politi¬ 
cally motivated forums. Of course, by this 
provision we do undertake a commitment 
limiting our freedom of action In a limited 
sphere, as do the other parties to the Con¬ 
vention. This exchange of commitment Is 
Inherent In any treaty to which we become 
a party. Where the exchange of commitments 
serves our national Interest, as It does here. 
It provides no valid basis for objecting to 
the treaty. 

6. The argument that various provisions In 
the Convention—"In whole or In part", 
"mental harm,” “direct and public Incite¬ 
ment to commit genocide"—are loosely 
drafted and potentially harmful to our In¬ 
terests Is without foundation. 

Words In a statute or treaty are not self¬ 
interpreting. They must be read In the con¬ 
text of other provisions and In the light of 
the legislative or drafting history. The hypo¬ 
thetical Interpretations of the Genocide 
Convention advanced by the critics are In¬ 
validated by the language of the Convention 
Itself and by the records of the negotiation. 

Thus "In whole or In part" does not mean 
that the killing of a single Individual be¬ 
comes genocide. As the negotiating history 
makes clear, substantial numbers must be 
Involved, and the acts of homicide must be 
Joined by a common Intent to destroy the 
group, for the definition of genocide to be 
satisfied. The understanding recommended 
by the Foreign Relations Committee to con¬ 
firm this point Is wholly consistent with the 
drafting history. 

"Mental harm," In turn, would not support 
propaganda charges of harassment of minor¬ 
ity groups, as charged by some critics, be¬ 
cause mental harm becomes an element of 
genocide only when done with an Intent to 
destroy a group. Moreover, as the negotiating 
history shows. It was Inserted for the narrow 
purpose of prohibiting the permanent Im¬ 
pairment of mental facilities, as from the 
forcible application of narcotic drugs. 

"Direct and public Incitement to commit 
genocide" does not cover constitutionally 
protected speech. It covers speech which calls 
for the commission of mass murder, which Is 
actionable under our Constitution as In other 
countries. 

As the Supreme Court declared In Branden¬ 
burg v. Ohio. 395 U.S. 444. "the constitutional 
guarantees of free speech and free press do 
not permit a State to forbid or proscribe 
advocacy of the use of force or of law viola¬ 
tion except where such advocacy is directed 
to inciting or producing imminent lawless 
action and is likely to incite or produce such 
action." (Emphasis added.) In any case, no 
treaty can override a provision of the Consti¬ 
tution, and there Is no doubt that the legis¬ 
lation passed In Implementing the Genocide 
Convention will be Interpreted In accordance 
with the first amendment. 

In conclusion. I find the objections to rati¬ 
fication of the Genocide Convention without 
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substance. The reasons for ratification, as I 
suggested earlier, seem to me compelling. 
Some cynics doubt that the Genocide Con¬ 
vention really "matters". Some say It ranks 
at the bottom of our foreign policy priorities. 
Some even say It Is "an exercise In futility”. 

I do not agree. We have heard this argu¬ 
ment now for over twenty years. I believe the 
time has come to devote more of our energies 
and resources to the long-term task of con¬ 
structing some kind of decent world order. 
Ratification of a convention outlawing the 
most blatant crime against humanity will 
not by Itself provide the answer. But It Is 
surely a good place to begin. It should be one 
of the foundations of the rule of law among 
nations—a rule of law which. In the long run, 
Is the only assurance of lasting peace. 


THE MYTH OP ARMS CONTROL 

Mr. GOLDWATER. Mr. President, the 
press In the last 2 days has been filled 
with statements made by President 
Carter as to the nearness of arms con¬ 
trol agreements with the Soviets. This Is 
wishful thinking stretched to its most 
dangerous point. Frankly, there is no 
such thing as arms control, and It can 
never be effective if only two countries 
are involved. The Wall Street Journal 
has a very fine editorial entitled, “The 
Myth of Arms Control," which I think 
should be read by every Member. There¬ 
fore. I ask unanimous consent that this 
editorial be printed in the Record. 

There being no objection, the editorial 
was ordered to be printed in the Record, 
as follows: 

The Myth or Arms Control 

When the first strategic arms agreement 
was concluded back In 1972, we wrote that 
for the Soviet Union, “the five years of the 
offensive-weapons agreement can be a pretty 
good five-year effort at arms building." And 
as that agreement expires today, we look 
back on five years of a steadily mounting 
Soviet threat. 

During this period of arms control, the 
Soviet Union expanded Its missile submarine 
force by more than 60%. surging to 909 mis¬ 
siles from 560 while the U.S. remained con¬ 
stant at 656. To facilitate this surge within 
the terms of the agreement, the Soviets have 
retired a few land-based missiles, dropping 
their total to 1.477 from 1.530, while the 
U.S. remained constant at 1,054. The Soviet 
long-range bomber force Is counted at 135 
today compared to 140 five years ago. while 
the UB. force has dropped to 441 from 562. 

Out of SALT-I, we got the retirement of 
53 obsolete Soviet missiles. This Is the price 
we received for agreeing not to exploit the 
lead In antimissile technology we held In 
1972. Our ABMs have now been deactivated, 
while the Soviets retain the older system 
they have around Moscow, and have ex¬ 
panded fixed air-defense missiles to 12,000 
from 10,000. 

As the agreement expires, further, the So¬ 
viet momentum shows anything but signs of 
slackening. They have only started to re¬ 
place their land-based missiles with a more 
modern generation with multiple warheads 
and high accuracy. Defense Secretary Brown 
recently revealed that they have already 
started to develop four even newer missiles 
as follow-ons for the generation now going 
on line. 

In addition they are deploying the mobile 
SS-20, a modern ballistic missile with ranges 
that threaten our European allies. The SS-20 
Is the top two stages of the Intercontinen¬ 
tal SS-16 and could easily be upgraded Into 
a mobile Intercontinental missile. The So¬ 
viets have upgraded their conventional forces 
In Europe and their navy. They are steadily 
deploying their new Backfire bomber. Insist¬ 


ing It is not a strategic weapon though It 
could reach the US. In any event, the Back¬ 
fire Is a potent threat to Europe. 

The U.S. force shows nothing like the same 
across-the-board surge. Measured In constant 
dollars, the U.S. defense effort fell through 
most of the five-year period, and has only 
now started to revive. Still. Its force was Im¬ 
proved In significant ways during the Interim 
agreement. The most important development 
was the introduction of more multiple war¬ 
heads for both land and sea forces. This has 
allowed the U.S. to retain a sizeable lead, 11.- 
000 to 3.800. In deliverable warheads. This 
advantage Is so far only partly offset by the 
larger size of Soviet missiles and warheads, 
but It will shrink as multiple warheads are 
Installed on more Soviet missiles. 

The U.S. also retains several technological 
advantages. It continues to lead In warhead 
accuracy. It Is building Its new Trident 
submarine, though the B1 bomber has been 
killed. The U.S. is developing a new mobile 
Intercontinental missile, the MX. Its most 
promising development Is the subsonic but 
highly accurate cruise missile. The cruise 
missile will be needed If the U.8. bomber 
fleet ever has to penetrate the heavy Soviet 
air defense. It will be even more Important 
as a tactical weapon, with either nuclear or 
conventional warheads. In particular, the 
cruise missile Is the answer to the threat of 
the SS-20 and the Backfire In the European 
theater. 

This, then. Is the balance at the expiration 
of SALT-I's Interim agreement on offensive 
weapons: the defensive treaty against ABMs 
goes on In perpetuity. However optimisti¬ 
cally or pessimistically one Judges the current 
balance. It Is a balance struck by the fears 
and ambitions, resources and will, of the two 
sides. It Is hard to discern where SALT-I 
made more than a marginal difference, ex¬ 
cept perhaps In delayng U.S. recognition of 
the true magnitude of the Soviet arms-bulld- 
lng thrust. 

This experience begs to be recognized as 
we negotiate In SALT-II. In retrospect, the 
1972 negotiations are best seen as a Soviet 
drive to stop U.S. ABM technology. The nego¬ 
tiations today are best seen as a Soviet drive 
to stop U.S. cruise missile technology. If they 
can constrain cruise missiles through SALT, 
this affects the cost-benefit calculations for 
the entire cruise missile program. If the con¬ 
straints are tight enough the entire pro¬ 
gram could die. as the ABM did, for budge¬ 
tary reasons. If this ever happens, we had 
better get a lot more In return than 53 obso¬ 
lete ICBMs. In the wake of President Car¬ 
ter's decision to kill the B1. the cruise missile 
weighs much heavier In the strategic bal¬ 
ance. Beyond that, there are two particular 
problems with limiting It by treaty. 

The first Is the European theater. The 
cruise missile Is the key to relnvlgoratlng 
the NATO alliance, though other steps are 
also needed. Under the treaty the Soviets 
want, land-based cruise missiles would be 
limited to a range of 600 kilometers, and 
we could not circumvent this by selling the 
technology to our allies. But the SS-20 
would not be limited, though Its range Is 
some 4,000 kilometers. Our allies' subsonic 
weapons could not reach Russia, though 
they will be under the guns of ballistic mis¬ 
siles based there. Are we then to ask them 
to do more for the Joint NATO effort? 

The second problem Is the impossibility 
of detecting Soviet cheating on any crulse- 
mlsslle limits. We have had enough trouble 
monitoring their behavior under the 
SALT-I treaty, which concerned large and 
mostly stationary objects. The cruise mis¬ 
sile is small and mobile. Range limits are 
particularly ludicrous, since range essen¬ 
tially depends on how much gas you put In 
the tank. The Soviets have large numbers of 
cruise missiles already deployed, and there 
will be no way to tell if the crucial guidance 
technology Is Installed In them. If a treaty 
limits the cruise missile, the only safe as¬ 


sumption Is that the Soviets will have the 
weapon and we will not. 

Yet such a crippling treaty, to Judge from 
our experience In watching these negotia¬ 
tions, Is by no means out of the question. 
Indeed, our experience makes us especially 
nervous when we hear optimistic talk about 
SALT from a President who badly needs a 
foreign-policy spectacular to obscure domes¬ 
tic political reverses. 

There Is driving force, as well. In the 
myth that arms control Is the only route 
to safety In a nuclear world. With the 
offensive-arms agreement expiring today, 
the world will be no more or less dangerous 
tomorrow. Safety Is maintained by a stable 
military balance, which treaties can Impede 
as well as enhance. As we read the lessons 
of SALT-I. a safe military balance will de¬ 
pend only marginally on negotiated agree¬ 
ments. With a treaty or without one, a safe 
balance will depend primarily on whether 
or not the U.S. has the will to step up Its 
own defenses to offset the growth of Soviet 
arms. 


TRIBUTE TO KENNETH BOUSQUET 

Mr. STENNIS. Mr. President, I have 
been very saddened to hear that Mr. 
Kenneth Bousquet died in his sleep in 
Sun City, Ariz., early on Wednesday. 
October 5. Until his retirement 5 years 
ago he had been for many years a key 
staff member of the Senate Appropria¬ 
tions Committee. 

Ken became the subcommittee clerk 
of the Public Works Appropriations Sub¬ 
committee when it was chaired by the 
late Senator Carl Hayden, Subsequently 
he served in turn under the late Senator 
Allen Ellender, and during the early 
part of my chairmanship. He rendered 
distinguished and outstanding service to 
the subcommittee and to the Senate. He 
was truly an expert in the fields of water 
resources and atomic energy, and was a 
dedicated and valued assistant to all of 
us on the Appropriations Committee. 

After Ken's retirement from service 
with the Government he worked in 
private industry, and again retired this 
year. He and his wife Margaret moved 
to Arizona less than 2 months ago. 

My deepest sympathy and every 
condolence is extended to Mrs. Bousquet 
and to their two sons, in their sudden 
and tragic loss of this fine man. 


UNITED STATES-MIDDLE EAST 
POLICY 

Mr. DANFORTH. Mr. President, it was 
with disbelief that I read this past week¬ 
end of the latest American position on 
the Middle East, Issued as a joint United 
States-Soviet statement. The joint state¬ 
ment, together with Dr. Brzezinskl’s in¬ 
terview on Canadian television, indicates 
a shift in the administration's position 
which will impede the cause of peace in 
the Middle East. 

Although I am disturbed by the joint 
statement as a whole and by the Brzezin- 
skl interview, three concerns deserve 
special comment. 

First, I am concerned about what the 
administration means when it calls for 
“insuring the legitimate rights of the 
Palestinian people.” We are told by the 
administration that Palestinian “rights” 
are no different from Palestinian “inter¬ 
ests” which America has said in previous 
statements must be recognized. The ad- 
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ministration maintains the exact nature 
of what constitutes “legitimate rights” 
could be worked out at Geneva. 

Such explanations may suffice among 
those uninformed about the subtleties 
of Middle East diplomacy, but to believe 
that such an explanation could possibly 
be accepted by the antagonists in the 
Middle East reflects sophomoric thinking 
by the Carter administration. We all 
know that the language of diplomacy 
often contains code words which have 
meanings far beyond their dictionary 
definition. Just as the phrase Palestinian 
“homeland” has a meaning critically dif¬ 
ferent from Palestinian "entity.” so 
Palestinian "rights" are in no way com¬ 
parable to Palestinian “interests.” 

To the PLO the "legitimate rights of 
the Palestinian people" means their right 
to exercise sovereignty over the land of 
Israel. Most simply put, this Innocent 
sounding phrase means, in the language 
of the Middle East, the destruction of 
the State of Israel. The use of these in¬ 
flammatory code words can only harden 
the positions of both sides, undermine 
any voice of moderation, and further de¬ 
lay a peaceful resolution of the conflict. 

Second, the October 1 statement con¬ 
spicuously omits any reference to Reso¬ 
lutions 242 and 338. Until last weekend, 
the Carter administration had affirmed 
the policy of the prior administration 
that these resolutions formed the foun¬ 
dation for a peace settlement, and that 
any recognition of the PLO depended on 
PLO acceptance of these resolutions and 
recognition of Israel’s right to exist. 

All these references are conspicuously 
missing in the new statement, and their 
absence strengthens the position of the 
PLO. Instead of referring to 242’s “se¬ 
cure and recognized boundaries” which, 
by Implication, could be defended uni¬ 
laterally by Israel, we now find that the 
security of borders is to depend on in¬ 
ternational guarantees, with the possible 
introduction of Soviet and American 
troops. Under this kind of arrangement, 
the United States and the Soviet Union 
would be embroiled in the Middle East 
affairs indefinitely. I do not believe that 
this is the path to peace. Prior to the 
bizarre joint statement Issued this past 
weekend, I am unaware of any responsi¬ 
ble party who has seriously advanced 
the possibility of dispatching American 
troops to the Middle East, much less 
troops of the Soviet Union. Such a possi¬ 
bility is, to me, unthinkable. 

Finally, the United States-Sovlet 
agreement gives the clear appearance of 
an attempt by the great powers to im¬ 
pose a settlement on the parties to the 
dispute. This is a contravention to our 
1975 memorandum of agreement with 
the Government of Israel to consult fully 
with it. It is also a sudden and totally 
unexplained reversal of previous public 
statements made by President Carter. 
Dr. Brzezlnskl gave additional credence 
to the possibility of an Imposed settle¬ 
ment when he stated Sunday on Cana¬ 
dian television that: 

The United States has a legitimate right 
to exercise Its own leverage, peaceful and 
constructive, to obtain a settlement. 

The role of the United States should 
not be to exercise leverage for the pur¬ 


pose of imposing a settlement on our 
ally, Israel. Rather our steady support 
for Israel should provide the basis for a 
durable peace. Previous commitments 
aside, I would hope that history has 
taught the administration that imposed 
settlements cannot achieve a true and 
lasting peace—not when the causes of a 
conflict are rooted deeply in cultural and 
religious differences—and not when 
either side views the externally contrived 
“solution" not to be in its long-term 
interests. 

Mr. President, this year has seen a 
dramatic change in the U.S. commit¬ 
ment to South Korea and a diminution 
in our commitment to the Republic of 
China. Now, as the administration has 
determined to play super power politics 
with the Russians, our commitment to 
Israel appears to be weakening. 

In August 1976, candidate Carter said: 

One of the things that has aggravated the 
Mideast situation Is the uncertainty lately 
about where our nation stands that makes 
the leaders of Israel and the people of Israel 
uneasy and that builds up false hopes In 
those countries that are probing for weak¬ 
nesses In Israel or weaknesses In our com¬ 
mitment to Israel. 

At best, this administration’s policies 
are guilty of these charges. At worst, the 
hopes building in the Arab countries are 
not false. In either case, the position of 
this administration is wrong and invites 
disaster in the Middle East. 

TASK FORCE ON HOUSING COSTS 

Mr. ROBERT C. BYRD. Mr. President, 
on behalf of the Senator from Minnesota 
(Mr. Humphrey), I ask unanimous con¬ 
sent that a statement by him on the 
convening of a Task Force on Housing 
Costs, be printed in the Record. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Statement by Senator Humphrey 

I am pleased to advise my colleagues that 
on October 5th and 6th a Task Force on 
Housing Costs, appointed by Secretary Patri¬ 
cia Harris, will be convened at the Depart¬ 
ment of Housing and Urban Development. 
Secretary Harris has asked the Task Force, 
whose membership Includes experts In a wide 
variety of housing-related fields, to recom¬ 
mend to her ways In which the Federal Gov¬ 
ernment. particularly HUD, might act to 
reduce the cost of new housing to the con¬ 
sumer. Certainly the need for such an anal¬ 
ysis Is long overdue. 

We are all painfully aware that housing 
costs have been escalating so fast In re¬ 
cent years that the goal of owning a home 
Is now beyond the reach of an ever-increas¬ 
ing number of American families. The phe¬ 
nomenon Is one that affectB potential home 
buyers In many Income brackets. Thus, wide 
segments of our constituencies are finding 
It Increasingly difficult to afford the kinds 
of homes they could have purchased only 
a few years ago. Fortune magazine reported 
that In 1950. 70 percent of American families 
could afford the median priced new home; 
In 1976, the percentage had dropped to 40 
percent. Time magazine reports the MIT- 
Harvard Joint Center for Urban Studies find¬ 
ing that the monthly cost of owning a new 
home has Increased 102.3 percent since 1970, 
while median family income has Increased 
only 47 percent In the same period. 

Rising construction costs have placed a 
similar burden on apartment dwellers. The 
attainment of the goal of a decent, safe, 
and sanitary dwelling for all Americans Is 


rapidly being Impeded by the high cost at¬ 
tached to Its achievement. Middle Income 
residents who can no longer afford to pur¬ 
chase a home may soon find they can neither 
afford to move to a new apartment. Low 
Income residents will find fewer subsidized 
units available as the higher costs of pro¬ 
duction will ensure a diminishing number 
of such units. 

In recent decades, the Federal Government 
has consistently pursued a policy of encour¬ 
aging home ownership through the adoption 
of a variety of measures such as tax Incen¬ 
tives and mortgage Insurance programs. 
These efforts have been successful In ena¬ 
bling a greater percentage of families in 
America to own homes than In any other 
nation In the world. The Federal Govern¬ 
ment has also provided housing subsidies 
to permit senior citizens and other lower In¬ 
come Individuals to live with dignity In de¬ 
cent housing. Present circumstances threaten 
to thwart this established policy. I therefore 
believe the Federal Government has an obli¬ 
gation to assist In reversing this trend. 

The factors responsible for the rising cost 
of new housing are varied and complex. We 
must seek to understand them. We must also 
recognize that It may not be possible for the 
Government to control some, while control¬ 
ling others may threaten to undermine com¬ 
peting public policy objectives, such as the 
preservation of the environment. The solu¬ 
tion will be no simpler than the problem, 
but this Is no excuse for evading It. It Is for 
this reason that the comprehensive approach 
contemplated by Task Force Chairman Wil¬ 
liam J. White, HUD’S General Manager of the 
New Community Development Corporation, 
Is so appropriate. 

Recognizing that the first task of govern¬ 
ment at every level Is to assure that Its own 
actions do not contribute unnecessarily to 
the price Its constituents must pay for hous¬ 
ing. Mr. White formed a working group of 
HUD officials to prepare a report for the Task 
Force's consideration focusing on Federal, 
State and local government regulations— 
such as environmental reviews, building 
codes, zoning restrictions, and FHA process¬ 
ing requirements—which affect the produc¬ 
tion and cost of new housing. 

The second task will be to Identify ways In 
which the government can encourage the 
private producers of housing to reduce their 
own costs and to pass these savings along to 
the consumer. As the first step In this effort, 
Secretary Harris has asked that the reasons 
for the skyrocketing costs of lumber and 
insulation be Investigated. The Input of Task 
Force members from the private sector 
should prove to be of great assistance In de¬ 
vising ways to cope with the rising costs of 
these and the other component commodities 
employed In housing construction. 

The Task Force faces a difficult assign¬ 
ment Indeed, and It may be years before Its 
efforts will have an Impact on the housing 
market. Nonetheless, Its creation represents 
the first necessary step the Federal Govern¬ 
ment must take If It Is to hope to exert some 
control on the rising cost of housing. The 
Secretary of the Department of Housing and 
Urban Development Is to be commended for 
her leadership In this endeavor. I am con¬ 
fident that the Task Force under the com¬ 
petent direction of Mr. White will prove to 
be of great assistance to all concerned with 
combating the rising costs of housing. 


SOVIET CIVIL DEFENSE 

Mr. HATCH. Mr. President, in today’s 
world everything that we do or every 
Soviet action attracts some amount of 
attention. It has become common knowl¬ 
edge in recent years that the Soviet 
Union has placed more and more em¬ 
phasis on civil defense. Under the lead- 
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ership of Deputy Minister of Defense, 
Colonel General Alexander Attunin, the 
Soviet Civil Defense system has reached 
its peak. Immediately after World War 
II, the Soviets began an intensive pro¬ 
gram to protect civilian, military, and 
industrial centers. The Soviet Union has 
established a series of civil defense train¬ 
ing centers in each of its major cities. 
These centers conduct intensive training 
to insure the survivability of the working 
people so that the Soviet industrial ca¬ 
pacity will not be destroyed in time of 
war. Every major factory is now equipped 
with a giant underground shelter that 
will withstand the attack of nuclear 
weapons. Every new civilian apartment 
house is being built with a shelter under¬ 
neath the building. This will protect 
much of the Soviet working force. 

The people in the Soviet Union accept 
this as their way of life. Here in the 
United States we have tended to push 
aside the thought of nuclear attack. It 
has been over 150 years since the British 
brought warfare to the United States on 
its home soil. All of the succeeding wars 
in the world have been fought on foreign 
ground. Yes, the United States has 
fought in World War I and II. the 
Korean war, and even the Vietnam war. 
but we sent our troops abroad to fight. 
After World War II the United States 
had the advantage of being the onlv na¬ 
tion with the capability of carrying out 
atomic warfare. With the develonment of 
the B-36, the world's first interconti¬ 
nental bomber, the United States had 
the ability to inflict total destruction 
upon anv nation which it saw as an ag¬ 
gressor u”on the security of our borders. 
Then Secretary of State John Poster 
Dulles, under the direction of President 
Eisenhower, stated that the United 
States would rely on a new strategic 
doctrine which would base, in an un¬ 
precedented degree, the Nation's security 
on a single weapon, the nuclear deter¬ 
rent. This doctrine became known as 
"massive retaliation." 

This approach by the United States 
prompted the Soviet Union to step up 
its civil defense and nuclear development 
programs. In 1957. just 20 years ago this 
week, the bubble of security of the United 
States was exploded. The Soviet Union 
launched Sputnik and served notice that 
it now had the capabilty to threaten the 
very heartland of America. The reaction 
in this country was one of panic fol¬ 
lowed by a wave of construction of resi¬ 
dential bomb shelters. Gradually the 
scare diminished as we went from the 
cold war to the age of detente. Bomb 
shelters became playhouses for the kids, 
and the supplies in public civil defense 
shelters throuehout the United States 
were stolen or ruined by neglect and im¬ 
proper storage. 

In the Soviet Union, the civil defense 
program continued. The people there 
could not forget the horrors of the Ger¬ 
man blitzkrieg in World War II. Whpn 
the Soviet Government ordered its cit¬ 
izens to prepare to endure warfare at any 
time, the people understood all too well. 
The Soviet population had grown un in 
a much rougher political climate than 
their counterparts in the United States. 
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Many older Russians remembered the 
Communist Revolution of 1917 and even 
further back to the time of the Czars. 
They continued preparations for surviv¬ 
ing an attack and today the Soviets have 
the world’s most complete civil defense 
system. Our SALT negotiators must real¬ 
ize that the Soviet Union is ready to go 
to war at any time and if the Soviets feel 
that an advantage can be gained in talks 
with the United States by threatening 
war, they will do so. This Nation must 
take a tougher stand in the current 
SALT talks and at the same time make a 
strong effort to improve our own civil 
defense. I recently read an article that 
discusses this matter in detail in the Oc¬ 
tober edition of the Air Force magazine. 
The article, entitled “Soviet Civil De¬ 
fense and U.S. Strategy,” by Thomas H. 
Etzold, professor of strategy at the U.S. 
Naval War College, raises some vital and 
interesting questions. I ask unanimous 
consent that this article be printed in 
the Record. 

There being no objection, the article 
was ordered to be printed in the Record, 
as follows: 

Soviet Civii. Defense and U.S. Strategy 
(By Thomas H. Etzold) 

Recently. Soviet civil defense and war sur¬ 
vival programs have seemed fundamentally 
to threaten the strategies Intended to ensure 
the security of the United States. Mutual 
assured destruction and associated Ideas 
about the "sufficiency" of strategic nuclear 
forces In an era of parity have depended on 
the Idea that, without terminal defenses 
against ballistic trajectory weapons, the citi¬ 
zens of the United States and the Soviet 
Union would be hostages, a situation that 
would enhance mutual deterrence. Yet. Rus¬ 
sian developments In civil defense, as out¬ 
lined in the February '77 issue of Air Force 
Magazine, have raised the disturbing possi¬ 
bility that soon only Western populations 
may be sufficiently vulnerable to deter their 
governments from effective political-military 
pursuit of national Interests. 

Indeed, Russian war survival measures 
have assumed Impressive dimensions. The 
Soviet government has begun civil defense 
training for much of the population, and 
It has continued to train and equip troops 
for nuclear, biological, and chemical war¬ 
fare. There are special “civil defense troops" 
and a civil defense academy In the Soviet 
military. The Russians are dispersing Indus¬ 
try and hardening Industrial and military 
sites Including command, communications, 
and missile installations: they are storing 
grain: and they are endeavoring to protect 
high government officials and significant 
numbers of workers through a program of 
shelter building and city evacuation plan¬ 
ning. 

In the context of the Russian civil de¬ 
fense effort, three questions require atten¬ 
tion. There Is first the question of what 
problems Russian civil defense may raise for 
American strategy. Second, there Is the de¬ 
ceptively difficult question of Just what these 
programs may mean. And. finally, there is 
the Immediate question of how the U.S. 
should respond to Soviet activities in this 
field. 

THE PROBLEMS FOR AMERICAN STRATEGY 

Most commentators on Soviet civil defense 
have concentrated on the problems it may 
pose for Western strategy. Three types of 
difficulties are evident. One relates to gen¬ 
eral nuclear war. a second to limited strategic 
options, and a third to ordinary political 
intercourse, sometimes known as diplomacy. 

The Implications of Soviet civil defense 


have been most alarming to observers who 
consider the possibility of full-scale nuclear 
war. Analysts cited in this magazine in Feb¬ 
ruary concluded that, as a result of civil de¬ 
fense measures, only about four percent of 
the Soviet population would perish from 
blast, fire, and initial radiation, vs. forty per¬ 
cent or more in the West. Similarly, these 
analysts estimated that the Soviet Union 
might be able to recover from nuclear war 
in two to four years, or three to six times 
faster than the U.S. They have reasoned that 
the United States is losing the ability to de¬ 
stroy the percentages of Soviet population 
and Industry long thought necessary to deter 
Soviet leaders from Initiating nuclear war 
or other major aggression. Coupled with the 
widespread misgivings about detente and 
trends In the overall strategic arms relation¬ 
ship, Soviet war survival measures have 
seemed palpably to menace American secu¬ 
rity. 

However, the reasons for anxiety about So¬ 
viet civil defense in relation to a strategic 
nuclear exchange should be offset to some ex¬ 
tent by several factors. One little-known fact 
or bearing on the problem Is that In recent 
years plans for employing American strategic 
nuclear forces have not envisioned the kind 
of one-time strike usually used as the basis 
for calculating casualties and damage. As 
Gen. Maxwell Taylor has noted In his book. 
Precarious Security (W. W. Norton, New 
York, N.Y., 1976), in recent US strategy, as¬ 
sured destruction capability has meant the 
ability to kill X percent of the Soviet popula¬ 
tion and destroy X percent of Soviet Industry 
X times at intervals. It general nuclear war 
should come, the Soviet Union would have to 
expect to be attacked on an assured destruc¬ 
tion scale several times and at Intervals vary¬ 
ing from a few weeks to several months. 

In succeeding strikes, due to reduced warn¬ 
ing and political direction, depletion of emer¬ 
gency stocks, and damage to transportation 
and other facilities, the consequences of fol¬ 
low-on strikes would be severe. The more the 
Soviets concentrated population to begin 
reconstruction in the aftermath of a first or 
second phase of attack, the more effective 
further attacks would be. The more they dis¬ 
persed to avoid such conseq uences. the slower 
recovery would go forward. In addition to the 
effects of concussion, firestorm, and radia¬ 
tion, there would be the Incalculable tolls of 
disease. Infirmity, and disruotlon of complex 
communal life. There might also be unex¬ 
pected consequences from the selfishness 
and violence that the initial survivors of 
holocaust could be expected to display. 

In short, estimates of Soviet casualties and 
damage have been based on Inadequate ap¬ 
preciation of American targeting doctrine 
and Its implications. Understandably. Secre¬ 
tary of Defense Harold Brown has expressed 
confidence that Soviet civil defense efforts 
are insufficient to blunt significantly the ef¬ 
fects of general nuclear attack by the United 
States. 

The second strategic problem facing the US 
in connection with Soviet civil defense pro¬ 
grams grows out of contemporary scenarios 
concerning crisis bargaining, coercion, and 
the attractiveness of possessing, perhaps us¬ 
ing. limited strategic options. In the Nlxon- 
Schleslnger years, officials argued that the 
absence of limited strike options eroded the 
credibility of American strategic deterrence, 
because it left a too-wlde gap between all-out 
war and doing nothing in the face of limited 
attack or provocation. 

Those concerned over the effects of Soviet 
civil defense have suggested that because the 
Soviets have dispersed and hardened Indus¬ 
trial and military targets as well as Increased 
the numbers of launchers and associated fa¬ 
cilities. the effects of a limited strike would 
be trivial, and therefore, acceptable to the 
Soviet Union. But. because of the collocation 
of American military Installations and cities. 
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and due to the lack of hardening and popula¬ 
tion protection measures, similar limited at¬ 
tacks on the United States would produce 
results by no means trivial or acceptable. 

Further. In this view, the growing Soviet 
capability to evacuate and/or shelter the 
populations of major cities strengthens Rus¬ 
sian Immunity to the threat of a limited 
strike, say, against one or two cities. To 
trade New York for Moscow, or St. Louis for 
Leningrad, never seemed a happy prospect. 
Now, so the argument goes, in addition to 
being a catastrophe It may be a bad trade. 

In the case of limited option strategy, as 
In that of general nuclear war. there are 
countervailing considerations. One Is that 
the effects of using nuclear weapons have 
always been presumed to be both psycholog¬ 
ical and physical. There Is a correlation be¬ 
tween the two. to be sure; but it is probably 
not an exact correlation. This point Is Im¬ 
portant because the leadership of the Soviet 
Union Is uniquely sensitive—even vulner¬ 
able—to Internal disruptions. It fears chal¬ 
lenges to authority and potential losses of 
control even In the most minor contexts, as 
the Interesting and pronounced reaction to 
recent explosions in the Moscow subway 
demonstrated. The detonation of a nuclear 
device on or over Soviet territory would pose 
an enormous hazard to the political stability 
of Soviet leadership, and Is, therefore, some¬ 
thing they would want to avoid. 

Even more Important In keeping the lim¬ 
ited options open, however, are such easily 
available technological alternatives as dedi¬ 
cating a specific, small portion of US stra¬ 
tegic forces to limited strike operations and 
fitting them with dirty warheads, or perhaps 
employing ground-burst weapons In limited 
strike situations. Indeed, there are many al¬ 
ternatives available to ensure that the con¬ 
sequences even of limited strike will not 
seem trivial to Soviet leaders. 

The third category of strategic problem, 
that of ordinary political Intercourse, may 
seem both out of place In this discussion of 
strategy and relatively minor by comparison 
with the foregoing two topics. But It Is 
neither mlslocated nor of small concern. Both 
general nuclear war and limited strike op¬ 
erations remain remote, though unpleasantly 
real, possibilities. In contrast, the difficulty 
of pursuing national Interests In more or less 
peaceful competition with the Soviet Union 
Is a dally problem, and It Is a problem of 
strategy as well as of diplomacy. For the 
weight of a state's views has always depended 
In large measure on Its ability to compel 
agreement. It may be true that, as the great 
diplomat Francois de Oallleres wrote nearly 
400 years ago, "Every Christian prince must 
take as his chief maxim not to employ arms 
to support or vindicate his rights until he 
has employed and exhausted the way of rea¬ 
son and of persuasion." It Is no less true. In 
George Kennan’s words, that "You have no 
Idea how much It contributes to the general 
politeness and pleasantness of diplomacy 
when you have a little quiet armed force In 
the background." 

The argument with regard to ongoing 
political relations Is that If the Soviets be¬ 
lieve they possess genuine capability to sur¬ 
vive nuclear war. and If correspondingly they 
feel less than deterred, they may become 
politically more assertive, more willing to 
run rls^s. The result might then be many 
more of those Individually marginal but 
cumulatively costly Soviet gains so typical 
of the cold war In the 1950s and 1960s. Of 
this possibility, more later. 

WHAT THE RUSSIAN PROGRAMS MAT MEAN 

The purpose of Introducing this category 
of questions Is to raise doubts, not to provide 
answers. As noted above, most American 
comment on Soviet civil defense programs 
has—perhaos rightly—focused on the prob¬ 
lems of strategy. However, the unfortunate 
side effect of this focus has been the emer¬ 


gence of an unproven but widening con¬ 
viction that the Soviets Intend principally to 
affect the East-West strategic relationship, 
to bring opportunities and direct gains to 
themselves, and that, therefore, Russian 
civil defense Immediately threatens the West. 

As a result of the conviction mentioned 
above, too few questions about the Soviet 
effort are coming up for discussion. Many of 
the undlscussed Issues are of pressing rele¬ 
vance to strategic circumstances. Is. for In¬ 
stance, the Soviet civil defense effort In fact 
an Indication of Russian Intention to "go to 
the brink" from time to time, and so to 
Intimidate the West into concession? Or are 
war survival programs evidence of Russian 
pessimism regarding the ability of the powers 
to avoid nuclear war sometime In the fu¬ 
ture, no matter how hard they may try to do 
so? Is It a sign of concern over Western In¬ 
tentions, or over Chinese? To what extent 
Is It related to Russian perception of the 
hazards of nuclear proliferation? 

There Is another extremely Important set 
of questions. Is It possible that the Russian 
civil defense programs are more Internal 
than external In their origins and Implica¬ 
tions? Could they be the result of bureau¬ 
cratic politicking, as are many of our most 
costly and visible programs? Could they be 
designed to give the leadership enhanced 
control over the population, or the popula¬ 
tion Increased dependence on and confidence 
In the leadership? Is the dispersal of In¬ 
dustry a sign of Russian determination to 
complicate Western targeting, or Is It merely 
a normal accompaniment to the develop¬ 
ment of Russia’s stlll-prlmltlve Internal 
transportation system? Are grain stockpiles 
accumulated to anticipate holocaust, or are 
they a way of explaining perennial agricul¬ 
tural shortages and. possibly, hedging 
against price fluctuations In world commod¬ 
ities markets? 

So far. the foregoing questions have re¬ 
ceived lnadeouate public attention. All of 
them, however, deserve careful analysis be¬ 
fore one reaches conclusions on the meaning. 
Implications, and requirements of Soviet 
civil defense for the West. 

HOW THE UNITED STATES SHOULD RESPOND 

With the l«sues of strategy and the possible 
meaning—or meanings—of Russian civil de¬ 
fense efforts clearly In view, what should 
the United States do In response to Soviet 
programs? An answer here must comprise 
three elements: one practical, one doctrinal, 
and one political, and In that order of Impor¬ 
tance. 

First the practical element. As the editors 
of this magazine suggested In February, the 
U.S. should Immediately augment Its present 
meager efforts In civil defense. It Is evident 
that the United States Is not going to devote 
resources to such programs In amounts any¬ 
thing like those the Soviet Union has spent 
In recent years, and that the U.S. cannot 
really expect to attain equivalency In this 
area soon. If ever. Indeed, there Is no reason 
to believe that equivalency In such measures 
Is necessary either to stable deterrence or to 
adequate freedom of decision In political 
matters. There Is, however, reason to think 
that both friends and enemies would con¬ 
sider Increased attention to civil defense an 
Indication that this country was determined 
to hold Its own In working out Inevitable 
conflicts of Interest with the Soviet Union. 

It Is possible that, with further study, the 
U.S. could determine how to derive the most 
Immediate benefits from moderate Increases 
In civil defense spending. In practice, this 
would probably mean that protection of high 
government leaders, military communications 
and command facilities, and some additional 
strike forces or other military Installations 
would take precedence over civilian shelter 
plans. In the short run, to be sure, this would 
be impressive to enemies, and, If adequately 
explained, tolerable to the American people 
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Second, the doctrinal element. It Is es¬ 
sential here to keep In mind that definitions 
of strategic sufficiency have always been ar¬ 
bitrary. There Is no magic attached to such 
figures as the traditional requirement of kil¬ 
ling twenty-five percent of Soviet population 
and destroying fifty percent of Soviet Indus¬ 
try to achieve mutual assured destruction 
and thereby deter the Russians. Such figures 
were originally the result of "flat of the 
curve" reasoning; that Is, they were the fig¬ 
ures at which force planers of the early 1960s 
ran out of targets substantial enough to re¬ 
sult In significant additional Increments of 
damage. Forces then were sized to achieve re¬ 
dundancy for the sake of reliability as well 
as for the phased-attack plans mentioned 
above. 

There Is no evidence that the leaders of 
the Soviet Union are willing to risk casualties 
and damage In a nuclear exchange, even at 
much lower levels than the twenty-five to 
fifty percent formula. On the contrary, they 
give every evidence of fearing nuclear war 
and desiring to avoid It. As the New York 
Times noted In May 1977, the present Ad¬ 
ministration believes that the goals of mu¬ 
tual assured destruction, even as modified 
during the tenure of James Schleslnger as 
Secretary of Defense, were not only abstract 
and arbitrary, but Imprecise. 

Deterrence does not depend on equal 
security for each side, but on unacceptable 
Insecurity for both. Increasingly, recent stud¬ 
ies have pointed to the low level of nuclear 
damage either side may be willing to tolerate 
rather than to the high level of risk and 
sacrifice each may accept. 

Finally, the political element, the most 
Important of all. Here I return to the dif¬ 
ficulties of the third category of strategic 
prolem, that occurring In the context of 
ordinary political Intercourse and relating to 
the Soviets' potential as aggressive risk- 
takers. 

It Is essential to recognize that the more 
the U.S. makes of Soviet civil defense, the 
more political advantage It forfeits. By exag¬ 
gerating the real threats and strategic chal¬ 
lenges posed by these developments. Ameri¬ 
cans run the risk of talking themselves Into 
weakness of will, and In that sense of doing 
the Soviets' work for them. As argued here, 
Russian civil defense Is virtually without 
strategic meaning In terms of the actual 
difficulties raised In the event of general 
nuclear war; and the difficulties of the 
limited strategic options scenarios are rela¬ 
tively simple to overcome. But Russian ef¬ 
forts are politically meaningful If the United 
States scares Itself and Its friends to the 
point that If shows political timidity or weak¬ 
ness In bargaining. 

The Immediate response required of the 
U.S. by Russian civil defense and war sur¬ 
vival measures Is not to scurry about In 
frantic or futile attempts to redress the bal¬ 
ance of capabilities, even If some gestures to¬ 
ward Improved civil defense should be made 
for psychological reasons. Instead, the Im¬ 
mediate requirement Is to affirm that deter¬ 
rence works. This country possesses adequate 
strategic systems today. The United States 
government and the American people ought, 
therefore, to behave with the confidence that, 
for the present, the Russians are fully as 
deterred as we are. They ought also to keep 
In mind that the continuation of mutual 
deterrence will depend on the coherence of 
the relationship between strategic systems 
and strategic doctrine. Both will require Im¬ 
provement In the coming years. 


BLACK VOTING POWER 

Mr. BAYH. Mr. President, some of our 
Nation's black leaders have expressed 
concern with my proposed constitutional 
amendment which would provide for the 
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direct election of both the President and 
Vice President of the United States. 
Their concerns are predicated on the 
hypothesis that minorities will be the 
biggest losers in the transition to direct 
election. This hypothesis, which I might 
add is totally untested, is an offspring of 
the premise that large urban areas elect 
Presidents because such areas are lo¬ 
cated in States with substantially large 
electoral votes. A second premise is that 
since a large proportion of the black 
population live in such areas, their vote, 
therefore, is often instrumental in the 
election of the President. Thus, it is 
argued if our system adopts the direct 
election in lieu of the electoral college, 
the minorities in the urban areas will 
sacrifice their relatively advantageous 
position in the electoral process for a 
much less position. 

Mr. President, such is not the case. 
There is a growing body of research 
which indicates that, first, blacks do not 
enjoy an electoral advantage under the 
present system, and second, blacks will 
in fact be the losers if we keep the pres¬ 
ent system. 

One reporter who has taken the time 
to logically examine the voting power 
of blacks within the electoral college is 
Tom Wicker. Because Mr. Wicker has 
presented a very coherent article on the 
question of black voting power within 
the electoral college. I ask unanimous 
consent that his remarks be printed in 
the Record. 

There being no objection, the remarks 
were ordered to be printed in the Rec¬ 
ord. as follows: 

Black Voting Power 
(By Tom Wicker) 

Politically concerned blacks have usually 
opposed abolition of the Electoral College 
and the substitution of direct popular voting 
In Presidential elections. But now that the 
Senate Judiciary Committee has approved a 
constitutional amendment to that effect, 
black leaders owe It to their constituents at 
least to re-examine their position. 

When Vernon Jordan, executive director 
of the Urban League, criticized President 
Carter last summer for paying too little at¬ 
tention to the needs of blacks, for example, 
one of his specific targets was Mr. Carter's 
support for abolishing the Electoral College. 
Mr. Jordan's position was amplified, as fol¬ 
lows. In later testimony to a Senate subcom¬ 
mittee by Eddie N. Williams of the Joint 
Center for Political Studies: 

“Blacks are ten percent of the national 
electorate: they are strategically concen¬ 
trated In the metropolitan areas of key states 
with large numbers of electoral votes: his¬ 
torically they have tended to vote as a block; 
and they are widely regarded as being able 
to wield a balance of power In close elec¬ 
tions In key states." 

That view apparently was reinforced by 
last year's election. In which the Joint Cen¬ 
ter calculated that black voters were directly 
responsible for Carter victories In Ohio. 
Pennsylvania. Missouri, Texas. Louisiana, 
Mississippi and Maryland—more than enough 
states to account for Mr. Carter's slender 
297-to-241 electoral-vote margin. 

But that leaves out of account the fact that 
Mr. Carter lost Illinois, In which he had 
heavy black support, as well as Michigan, 
Indiana and Virginia, In each of which more 
than 90 percent of black voters supported 
Mr. Carter. The wlnner-take-all effect of the 
Electoral College nullified every one of those 
black votes: and It greatly diminished the 


electoral significance of hundreds of thou¬ 
sands more in states Mr. Carter won by wide 
margins (he'd have gotten the same number 
of electoral votes with a popular plurality of 
one vote). 

Mr. Carter won the popular vote, moreover, 
by about 1.7 million votes. Therefore, It 
would have taken a switch to Gerald Ford of 
about 850.000 non-black votes to change the 
popular outcome. But Just 9.245 non-black 
votes switching from Mr. Carter to Mr. Ford 
in Ohio and Hawaii would have given Mr. 
Ford an Electoral College victory, while 
hardly changing the popular-vote totals. 
What would all those black votes for Jimmy 
Carter—nearly six million—have been worth 
In that event? 

Besides, since Senator John F. Kennedy 
defended the Electoral College In the 1950's 
on the ground that It Increased the Impor¬ 
tance of minority voting, more sophisticated 
statistical studies have been made possible 
by computer techniques and game theory. 
They show as conclusively as statistics ever 
do that blacks actually are disadvantaged by 
the Electoral College and that suburban¬ 
ites—who are mostly white—benefit most 
from electoral voting. 

Lawrence D. Longley of Lawrence Univer¬ 
sity has shown, for example, that only the 
six largest states are given added voting 
power by the Electoral College, with the oth¬ 
ers suffering from It; a California resident, 
for example, had 2.546 times as much poten¬ 
tial for determining the outcome of the 
Carter-Ford race as a citizen of the most 
disadvantaged Electoral unit, the District of 
Columbia. 

But only 37.1 percent of the black popula¬ 
tion lives In those six largest states. On the 
other hand, states where the percentage of 
blacks Is higher than their percentage of 
the national population are generally South¬ 
ern states where voters are most disadvan¬ 
taged by electoral voting. 

Working from such figures, Mr. Longley 
and a colleague. John H. Yunker. calculate 
that a black voter on the average has 2.4 
percent less voting power In the Electoral 
College than the average American voter. 
And In a separate, unpublished study. Doug¬ 
las H. Blair of the University of Pennsylvania 
also concluded that suburban whites con¬ 
sistently had the most weight In electoral 
voting, while blacks, were among the most 
disadvantaged groups. 

The outlook now Is for Senate and House 
debate on the Electoral College amendment 
to be delayed until next year, when there will 
be time to outlast the expected filibuster. 
Numerous other arguments will be made 
against the change: but as for black vot¬ 
ing strength, much evidence appears to con¬ 
found the old assumption. As Professor Blah- 
put It In a letter to me. abolition of the Elec¬ 
toral College actually “would largely benefit 
those soclai groups now relatively deprived of 
both political and economic power In Amer¬ 
ican society." 


VIOLATION OP HUMAN RIGHTS IN 
LITHUANIA 

Mr. HEINZ. Mr. President, in August. 
Soviet authorities arrested Lithuanian 
human rights activists, Viktoras Petkus 
and Antanas Terleckas in Vilnius, the 
Capital of Lithuania. Petkus is a member 
of a Lithuanian groun to promote ob¬ 
servance of the Helsinki agreements of 
the U.S.S.R. The aim of the grouo is to 
promote the observance and fulfillment 
of the humanitarian articles of the Final 
Act of the Conference on Security and 
Cooperation in Europe. The group con¬ 
centrates on those articles which relate 
to human rights and basic freedoms, in¬ 
cluding freedom of thought, conscience. 


religion, and belief. It also seeks to obtain 
adherence to the agreement's protecting 
free contact between people in cases such 
as the reunification of families, meetings 
with relatives, residence in other coun¬ 
tries. Terleckas is a longtime dissident— 
having been already imprisoned three 
times—the first time when he was only 
17 for supposed participation in an anti- 
Soviet partisan group by the KGB. 

In the spirit of the Helsinki accord, 
we all must vigorously protect such a 
gross injustice. This incident is just one 
in a long history of continuing disregard 
for human rights by the Soviets. The 
arrest of Viktoras Petkus and Antanas 
Terleckas is illustrative of the tragedy 
of the suppression of freedom of Lithu¬ 
anians by the Soviet authorities. 

Despite continued oppression, the 
dream of freedom still lives on in the 
hearts and minds of Lithuanians now 
living under Soviet rule, and in the 
hearts and minds of the over 1 million 
people of Lithuanian heritage now living 
in the United States. This constant re¬ 
minder of the sustained struggle for 
freedom in Lithuania serves as an in¬ 
spiration for all people. 

We cannot remain silent—to do so 
would be to ignore our obligation to the 
Helsinki accords and to those struggling 
toward the realization of the dream of 
freedom. Because the arrest of Petkus 
and Terleckas is a violation of the Hel¬ 
sinki accord, we must protest this action 
by the Soviet Government. 


LABOR REFORM ACT OF 1977 

Mr. HATCH. Mr. President, at this 
moment the House is engaged in debat¬ 
ing the Labor Reform Act of 1977 under 
a very restrictive rule which prohibits 
amendments to any section of the Taft- 
Hartley Act not included within the scope 
of H.R. 8410. It is indeed unfortunate 
that the rule as adopted will foreclose the 
opportunity to offer many of the pro¬ 
visions contained in H.R. 8310 and its 
counterpart S. 1855, the Employee Bill 
of Rights, which I and Senator Tower 
have introduced in the Senate. 

For the information of my colleagues, 
the Labor Subcommittee of the Human 
Resources Committee has commenced 
hearings on labor law reform and the 
hearing process will be continuing after 
the Senate recesses this session. 

The entire subject of labor reform en¬ 
compasses many technical issues which 
only labol- lawyers seem to understand. 
One thing comes through loud and clear 
in our committee deliberations—labor re¬ 
form is a subject which requires extensive 
education and study to really determine 
the impact of the changes proposed by S. 
1883, the Labor Reform Act of 1977. 

As evidence of what I am saying I 
refer my colleagues to the first editorial 
published in the Chicago Tribune on the 
labor reform bill. The tenor of that arti¬ 
cle was to support certain of the proposed 
changes called for in S. 1883 because they 
struck the editorial staff as fair. The text 
of that article will appear following the 
conclusion of my remarks. 

A recent and more telling editorial 
dated October 4. 1977, clarifies, the 
paper's position and announces support 
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for many of the provisions of my bill and 
opposition to many of the reprehensible 
features of S. 1883. A quote from the 
editorial that I believe summarizes the 
heart of the paper’s apparent "about- 
face” is: 

It to some Instances unions deserve some 
protection against employer power, union 
members themselevs clearly deserve protec¬ 
tion from the power of union leadership—a 
notion that lies at the very heart of Indus¬ 
trial democracy. 

The object lesson is, Mr. President, that 
with adequate study and reflection, 
people of reasonable objectivity can filter 
out what is, or is not, in the public in¬ 
terest. I trust this will be a subject where 
we can learn a lesson from the Chicago 
Tribune. 

I ask unanimous consent that the text 
of the two Chicago Tribune editorials be 
printed in the Record. 

There being no objection, the editorials 
were ordered to be printed in the Record, 
as follows: 

In Fairness to Labor 

As powerful as organized labor has be¬ 
come, it still has some problems when. In 
striving for collective bargaining, it bumps 
heads with employers. The National Labor 
Relations Board, for example, has no time 
limit to force an election; this enables some 
employers to stall for up to a year with 
legal challenges to the validity of employe 
authorization cards. 

The White House is expected to support 
compromise legislation to be Introduced by 
Sen. Harrison Williams and Rep. Frank 
Thompson, both pro-labor Democrats from 
New Jersey. One provision would require such 
union-representation elections in small, un¬ 
contested cases within 15 days. For large, 
contested cases, the NLRB would have to act 
within 75 days. That would seem to give 
either side reasonable time to exercise its 
rights adequately. But because legitimate 
disputes In this area are complex, a limit 
of anything less than 2V4 months would be 
unfair. 

Another organizing problem for labor is 
that employers can Are key workers for en¬ 
gaging in union activities and thus Intimi¬ 
date other employes. Although such firings 
are illegal, the severest penalty now Is likely 
to be the payment of back wages. Labor 
originally wished to triple the penalty. But 
that would probably produce a flurry Of 
triple-pay suits regardless of merit. 

It would also unduly inhibit employers 
from firing Incompetent workers who might 
claim that they were being fired for union 
activism. Even the bill's compromise pro¬ 
posal to double back wages would be In¬ 
hibiting. but to a lesser degree, while strik¬ 
ing what seems to us as a fair balance be¬ 
tween the rights of employers and employes. 

The bill's proposal to help speed up cases 
by increasing NLRB membership to seven 
from its current five should benefit both 
sides, which is more than we can say for 
the notion of having "routine" appeals from 
NLRB hearing officers' ruling decided by only 
two board members. Appellants may not con¬ 
sider their cases any more routine than per¬ 
sons who appeal civil or criminal disputes 
to the Supreme Court, where having two 
Justices out of nine decide would be more 
like legal lottery than constitutional review. 

Automatic enforcement of NLRB decisions 
unless an appeal is filed within 30 days of 
an order, as proposed bv the bill, also seems 
to be a wav to expedite decisions without 
unduly restricting the ability of either side 
to respond. 

More dangerous is the proposal to deny 
U S. government contracts to employers who 
"willfully" violate labor laws. 


This would do more than redressing a 
possibly legitimate grievance. It would tend 
to discourage employers from lifting a finger 
against Intolerable employe actions for fear 
of losing the case before the NLRB and the 
courts and therefore of losing federal con¬ 
tracts upon which the livelihood of em¬ 
ployers and workers alike may depend. That 
would represent the kind of unhealthy shift 
in balance between employers and employes 
that has got both sides into trouble in the 
sagging economies of other industrial na¬ 
tions. 

We support certain of these proposed 
changes because they strike us as fair. If 
there has been an agreement whereby the 
Carter administration will support the Wll- 
liams-Thompson proposals In exchange for 
labor's abandonment of Its more obnoxious 
proposals such as prohibiting state rlght- 
to-work laws, good enough: many of these 
proposals remain what they always have 
been—monopolistic special interest schemes 
that penalize the average worker as well as 
the consumer. 

The Labor Reform Bill 

Since expressing some sympathy two 
months ago for the labor law reforms pro¬ 
posed by the unions and endorsed by the 
administration, we have been overwhelmed 
by the affection of new-found friends In orga¬ 
nized labor. 

The truth is that our editorial "In fairness 
to labor" was considerably less than a pro¬ 
fession of undvlng and unconditional sup¬ 
port for the bill now before the House Rules 
Committee. So before this affair gets out of 
hand, and before the committee sends the 
bill to the House floor in a form which makes 
amendments difficult, as the AFL-CIO would 
like, let us repeat and emphasize what it is 
that we support about the bill and what we 
oppose. 

What we support is the effort to make sure 
that our labor laws succeed In their proper 
purpose, namely to enable employes to form 
or Join a union when It Is clear that a major¬ 
ity want to do so. and to make sure that the 
employer deals with that union in good faith 
and without undue delay. 

There have been too many Instances In 
which organizing efforts have become bogged 
down In the obstructionist tactics of em¬ 
ployers and their lawyers. The proposed bill. 
HR. 8410. would generally require that 
union elections be held within 15 days. 45 
days, or 75 days of the receipt of a petition 
by the National Labor Relations Board, de¬ 
pending on the nature of the case and the 
decision of the NLRB. For contested cases, we 
said in our earlier editorial and repeat here, 
75 days is a fair maximum. Fifteen days is 
too short a period to enable both sides to 
present their respective cases—which Is In 
Itself a professed goal of the bill. 

One unacceptable section would temporar¬ 
ily deny U.S. government contracts to em¬ 
ployers who "willfully" violate labor laws. As 
we've said before, that would do more than 
redress a possibly legitimate grievance. It 
would, in fact, discourage employers from 
legitimately moving against Intolerable em¬ 
ploye actions for fear of losing the case be¬ 
fore the National Labor Relations Board and 
the courts. The resultant loss of federal con¬ 
tracts. upon which the livelihood of employ¬ 
ers and employes alike may depend, would 
mean that a punitive element had been in¬ 
troduced Into U.S. labor law never Intended 
to be there. Established unions, often al¬ 
ready too powerful, would have their powers 
still further enhanced. 

Another pseudo-reform that should be 
deleted from H R. 8410 would. In effect, em¬ 
power the NLRB to write a labor-manage¬ 
ment contract spelling out what the parties 
would have agreed to if they had completed 
negotiations. The tdea is to assure financial 
relief for employes victimized by an employ¬ 


er's refusal to bargain. Such employer de¬ 
laying tactics are more properly addressed by 
the traditional weapon that keeps the Issue 
between the contracting parties and doesn't 
Invite in Big Brother. That weapon Is the 
strike. 

Another employer-opposed provision would 
double the allowable penalty against employ¬ 
ers who fire key workers for engaging in union 
activities. The severest penalty now is likely 
to be merely the payment of back wages. La¬ 
bor originally wished to triple that penalty 
but accepted doubling it as a compromise. 
This strikes us as fair to both sides. 

H.R. 8410 has. nevertheless, enough major 
imperfections to warrant its death in the 
House unless they are amended out of It. 
Among the measures that deserve Inclusion, 
furthermore, are some of those in H R. 8310, 
sponsored by Rep. John Erlenborn |R., Ill.I 
and In a similar Senate bill. These would 
guarantee secret-ballot union elections, lim¬ 
iting the fines unions themselves can levy 
against their members, and the Judicial en¬ 
forcement of no-strike clauses. If In some 
Instances unions deserve 6ome protection 
against employer power, union members 
themselves clearly deserve protection from 
the power of union leadership—a notion that 
lies at the very heart of industrial democ¬ 
racy. 

new McClellan committee is 

NEEDED 

Mr. GRIFFIN. Mr. President, for sev¬ 
eral years. I have urged my Senate col¬ 
leagues to reestablish a select committee 
to investigate abuses in the labor-man¬ 
agement field, similar to the McClellan 
Committee of the 1950's. 

Unfortunately, the Senate has taken 
no action on mv proposal, (S. Res. 89) 
but the instances of corruption and 
abuse continue to increase. 

Recently an article appeared on the 
front page of the September 14 Issue of 
the Wall Street Journal which poignantly 
illustrates the situation. In that article 
Jonathan Kwitny and James Carberry 
report that, aided by some labor unions, 
the Mob has lifted millions of dollars 
from New Jersey banks. As a result of 
these developments four banks have 
folded. 

I ask unanimous consent that the 
Wall Street Journal article be printed 
in the Record. 

There being no objection, the article 
was ordered to be printed in the Record, 
as follows: 

Aided by Some Unions, the Mob Lifts 
Millions at New Jersey Banks 
(By Jonathan Kwitny and James Carberry) 

Back in the 1960s, Mafia big shots like Lit¬ 
tle Pussy Russo and Bayonne Joe Zlcar- 
elll used the influence of their allies In poli¬ 
tics to help get millions of dollars In loans 
from maior New Jersey banks to finance 
their shady enterprises and freewheeling 
life styles. 

Now, after a series of anti-corruption 
prosecutions in the state during the 1970s. 
many of those political allies are out of of¬ 
fice. So the Mob has come uo with a new 
method for breaking the banks in New 
Jersey, And It has been working like the 
key to the mint. 

The new method exnlolts the continuing 
power of one group of Mafia allies whom 
the anti-corruption prosecutions didn’t 
touch: leaders of at least two big unions In 
the state, the Teamsters and the Retail Store 
Employees. It also exploits a state banking 
law passed in 1969. The legislation made It 
more profitable to start a bank, and thus 
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It has produced a plethora of new. small 
banks whose officers are drooling for a few 
heavy depositors who can launch them Into 
the big time. 

What happens Is this: A union leader ap¬ 
proaches a fledgling banker and offers to de¬ 
posit hundreds of thousand of union dol¬ 
lars; the money may come from pension or 
severance funds, or the union treasury, or 
both, the Interest rates are negotiable and 
secret. In return—sometimes by tacit un¬ 
derstanding, sometimes even by a blatant 
formal agreement—the banker promises, ap¬ 
parently Illegally, to approve loans for any 
"customers" recommended by the union 
leader. It Is suspected that there Is often 
some kickback money, too, to sweeten the 
deal for the bank executive—especially after 
he catches on to what’s really happening 
and to the risks that he himself Is running. 

EXTENT or LOSSES 

Under such agreements, at least $10 mil¬ 
lion. and maybe much more since about 1973, 
has been lent to, and not paid back by. a pa¬ 
rade of characters whose names read like 
the Index to the Valachl hearings on orga¬ 
nized crime. At least four banks have folded 
because of these dealings (three were taken 
over by larger banks and a fourth was liqui¬ 
dated). and there are Indications of possible 
trouble at others. 

The "borrowers” have Included loan 
sharks, alleged murderers and ex-cons of all 
types. 

One borrower, a reputed Mafiosi named 
Patrick Plzuto, a twlce-convlcted armed 
robber and a suspect in a gangland murder, 
got his loan from State Bank of Chatham 
(now closed) while serving a seven-to-10- 
year sentence In Trenton State Prison. He 
came Into the bank and applied for the loan 
one day while out on a work-release pro¬ 
gram. Then, so he could spend the money he 
borrowed, he commuted his own prison sen¬ 
tence. He achieved this feat by having an 
accomplice slip him a blank form of the 
kind used In appellate-court decisions; then 
he forged three judges' names to It and 
mailed the "court order” for his release to 
the warden, who promptly released him. He 
picked up his loan money the same day. 

Mr. Plzuto now Is back behind bars, but 
his return to prison Is Just one of the reasons 
his loan Is still outstanding. He "borrowed” 
only $2,500. Most of his criminal colleagues 
each have gotten some $30,000 to $40,000 
(that tends to be the limit on an Individual 
bank officer's authority to approve loans to 
one customer). 

PHONY BUSINESS NAMES 

Some hoods have Incorporated themselves 
under a variety of phony business names so 
they could go back for numerous $30,000 to 
$40,000 loans. One set of loans from State 
Bank of Manvllle (now closed) reached about 
$750,000, all benefiting a firm run by Robert 
Gooding, a convicted extortionist and some¬ 
time partner of feared Mafia enforcer An¬ 
thony "Tony Tumac” Acceturo. 

Some series of loans seem to have been 
arranged by a single loan shark or bookie, 
who appears to have been authorized—pre¬ 
sumably In exchange for a cut of the take— 
to bring around his recalcitrant clients to 
borrow cash to pay their debts to him. Then 
the customers who were welching on the 
loan shark can welch on the bank Instead. 

The U.S. attorney's office and the Federal 
Bureau of Investigation In Newark have been 
Investigating this situation for more than a 
year. They have achieved an Impressive body 
count—45 persons have been Indicted over 
allegedly fraudulent loans from seven 
banks—but the lawmen acknowledge they 
are a long way from winning the war. The 
Investigation Is continuing, and so, evidently, 
are the bank losses. 


NOTING THE PATTEKN 

A pattern In the bank failures and crimi¬ 
nal indictments regarding bank fraud In the 
past 18 months has been noted by PROD 
Inc., a Washington-based group of dissident 
Teamsters that has long been trying to clean 
up the Teamsters union. Earlier this year 
PROD prepared a long, detailed report alleg¬ 
ing that the bank looting was the result of 
a carefully orchestrated plot being carried 
out by the old Genovese Mafia family. The 
report concluded that “labor racketeers . . . 
have taken over the loan policies of entire 
banks.” 

PROD submitted the report to the House 
Ways and Means Committee with a request 
for an Investigation; the committee Is In¬ 
volved In supervising enforcement of the 
1974 pension-fund regulation law. Several 
weeks ago, without authorization from 
PROD, a committee staff member sent the 
report to several newspapers. Including this 
one. The Journal began Its own Investiga¬ 
tion. relying on thousands of pages of docu¬ 
ments and testimony In civil and criminal 
court cases, other official state records and 
numerous Interviews. While there appear to 
have been a few factual errors In the report 
sent out by the Ways and Means Committee 
aide. Independent evidence overwhelmingly 
supports the gist of It. 

Meanwhile, of the 45 persons Indicted so 
far In federal court, 16 have pleaded guilty, 
eight have had charges against them dis¬ 
missed. and 21 are awaiting trial. One. Rob¬ 
ert Prodan, former president of the new de¬ 
funct Bank of Bloomfield, underwent a nine- 
week trial earlier this year; the Jury was 
hune, and he Is to be retried this fall. In ad¬ 
dition. Mr. Gooding, who Isn't one of the 45, 
Is under Indictment In state court on charges 
that he bilked an eighth bank. 

Punishment has been light. Of 10 persons 
who have been sentenced, only four have re¬ 
ceived Jail terms—the longest being for one 
year. 

But the Mafia may be Imposing Its own 
sentences on figures In the Investigation who 
have cooperated with the government, 
welched, or otherwise gotten out of line. Two 
borrowers have been shot to death—one out¬ 
side his produce store, the other In a Man¬ 
hattan parking lot In what seem like classic 
Mob hits. One victim, according to acciualnt- 
ances. was murdered hours after leaving the 
FBI office In Newark, where It Is believed 
he ooened up about his loan-shark friends. 

One bank officer who was giving Infor¬ 
mation to the government while under in¬ 
dictment in the case Involving Mr. Gooding 
died In the crash of a small private plane he 
was flying—a crash that law-enforcement 
officers term suspicious. The death of a sec¬ 
ond bank officer who was Involved was ruled 
ft suicide. 

And the FBI reportedly has a tape re¬ 
cording of a conversation In which the former 
president of State Bank of Chatham was told 
bv a prominent lawver who Is connected 
both politically and to the Teamsters. 
“We're gonna lay you out alongside Hoffa ” 
The redolent of the alleged threat. Alexan¬ 
der Smith, has pleaded guilty to conspiracy 
and was given three years' probation. 

TWO UNIONS CITED 

One union that deposited hundreds of 
thousands of dollars In various banks Just 
before they st-rted lending to mobsters Is 
Local 1262 of the Retail Store Employees 
Union, based In Clifton. NJ. The local was 
put In trusteeship by Its International In 
1958 and again in 1967 because of alleged 
corruption among Its leaders. Frank Rando, 
longtime kingpin of the local, pleaded guilty 
Jan. 11 to having an illegal deposlts-for- 
loans deal with Mr. Smith at State Bank of 


Chatham. He got three years' probation and 
was fined $2,500. The union says he no longer 
Is connected with It. 

The other union whose money most fre¬ 
quently has gone Into banks at about the 
time mobsters have taken money out Is Lo¬ 
cal 945 of the International Brotherhood of 
Teamsters; this large union covers the New 
Jersey garbage-collection Industry, In which 
the Mafia has long been Involved. The key 
figure In the local Is Ernest Palmerl. whose 
title is business agent—and who comes 
from a prominent Mafia family. 

Like Local 1262, Local 945 was put Into 
trusteeship by Its International In the late 
1950s because of a corruption scandal. To 
clean up the local. Teamster overlords sent 
In outside leadership: the notorious Mafia 
boss Anthony "Tony Pro" Provenzano. When 
Mr. Provenzano had the local running to his 
liking, he turned It over to the current lead¬ 
ership. 

Disclosure statements of total bank bal¬ 
ances and total Interest Income show that 
both Local 1262 and Local 945 have kept 
hundreds of thousands of dollars In low-in¬ 
terest or non-interest-bearing accounts. Dis¬ 
closure of the terms of specific accounts Isn't 
required. 

DENIES KNOWING Or LOANS 

Mr. Palmerl hasn't been accused of a crime 
In connection with his union's bank de¬ 
posits. In a brief telephone Interview, he said 
such matters were handled by the local's 
treasurer, not by him, although other peo¬ 
ple say Mr. Palmerl personally set up many 
deals. “I know nothing at all about loans 
given out to unions," he said In the Inter¬ 
view. "I don't want to talk to you or anybody 
else about It. It’s a crock of bull." 

Another man whose name pops up prom¬ 
inently In the scandal, and who hasn't been 
accused of any crime. Is George Franconero, 
former law partner of New Jersey Gov. 
Brendan Bvrne. Mr. Franconero Is close to 
Mr. Palmerl; according to the New Jersey 
Alcoholic Beverage Commission, they shared 
hidden ownership of a bar and restaurant 
In Bereen County and Improperly employed 
an ex-con to run It. 

Mr. Franconero, according to uncontro¬ 
verted testimony at Mr. Prodan's trial, was 
attorney for a purported leasing corporation 
that arranged for phony documents to be 
used as collateral In a series of fraudulent 
loans at Bank of Bloomfield. The documents 
purported to show that Industrial equip¬ 
ment that really didn’t exist was delivered 
to companies set up by racketeers to receive 
loans to buy the nonexistent equipment. By 
this method, mobsters and alleged mobsters 
contributed to the apparent loss of some 
$4.7 million by the bank In bad loans. 

Mr. Franconero also was attorney for a 
title company that, according to Mr. Smith, 
was used to channel kickbacks from Bank 
of Chatham to Mr. Rando of the Retail Em¬ 
ployees Union. Allegedly, the company billed 
the bank for services the company didn't 
perform. Mr. Franconero also helped Intro¬ 
duce banks to some of the bad borrowers. 

One client of the law firm with which 
Messrs. Byrne and Franconero were con¬ 
nected In the early 1970s was mobster 
Thomas "Timmy Murphy" Pecora. The firm 
reDresented Mr. Pecora extensively In civil 
matters and successfully fought to get him 
freed from Jail on reduced bail when he was 
arrested on gambling charges. Mr. Pecora's 
brother, Joseph, runs Teamster Local 863, 
also In New Jersey, whose pension fund had 
six-figure deposits In State Bank of Chatham 
Just before the bank went under because 
of bad loans In 1975. 

Mr. Franconero refers all questions now 
to his lawyer, Martin Greenberg, another 
former member of the Byrne law firm. Mr. 
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Greenberg, who Is a Democratic state sen¬ 
ator. says Mr. Pranconero won't discuss the 
bank situation because he considers himself 
the "target" of a current federal Investiga¬ 
tion. 

The question of whether Mr. Franconero 
will be Indicted has added political over¬ 
tones to the situation, because under the 
pressure of prominent Democrats In the 
state, President Carter Is replacing the D.S. 
attorney, Jonathan Goldstein, with Robert 
Del Tufo, a Byrne appointee In the Demo¬ 
cratic state administration. Several persons 
Involved In the Investigation have expressed 
fear that the switch In prosecutors may affect 
the fate of Mr. Franconero and others. 

EASY TARGETS 

What makes a bank officer go on approving 
crooked loans even after he realizes they are 
costing his bank more than It can make 
from union deposits? The presidents of some 
banks Involved are easy targets for bribe pro¬ 
posals because their own salaries are surpris¬ 
ingly low—often under $30,000 a year, even 
though they are empowered to lend out more 
than that with a stroke of their pen. 

Ralph Stein, a business associate of some 
Mafia loan sharks, has used many kinds of 
Influence. He has been sentenced to Jail for 
helping wreck Springfield State Bank last 
year by extracting more than $300,000 In 
phony loans. The Teamsters put several hun¬ 
dred thousand dollars Into the Springfield 
bank, and Mr. Stein also bribed Its president, 
Donald Spears, who has pleaded guilty and 
awaits sentencing. 

Mr. Stein used blackmail to loot another 
bank, according to a knowledgeable banking- 
association official. Visiting a difficult loan 
officer, Mr. Stein Is said to have casually 
walked off with the officer’s briefcase. Inside 
he found love letters Indicating that the loan 
officer, who was married, was having an affair 
with a woman employe of the bank, who also 
was married. The briefcase was returned 
without the love letters, and the loan officer 
suddenly became cooperative. The situation 
came to light, the source says, when the 
woman spoke up In a successful effort to fore¬ 
stall prosecution of the loan officer. 

CASES Or TWO BANKS 

The Individual shady loans on record In 
the current scandal are numerous. What fol¬ 
lows are brief accounts of how only two of 
the hardest-hit banks were moved In on and 
what happened to them. 

Bank of Bloomfield—Soon after Robert 
Prodan arrived In 1973 to succeed the retiring 
president, he went looking for big depositors 
and pulled In at least $1 million from various 
Teamster groups. Including Mr. Palmerl's 
Local 945. Then dozens of hoods—big-time 
and small-time, from New England to Michi¬ 
gan to Florida—signed up for deals that drove 
the bank Into receivership by December 1975. 

Mr. Prodan had met Arnold Daner—a key 
figure In these developments—In 1967 when 
both worked as young accountants In a small 
commercial finance concern. When Mr. Pro¬ 
dan took up a career with large banks In the 
New York area and Mr. Daner founded an 
Import firm, they remained friends, Mr. Pro¬ 
dan Invested heavily In Mr. Daner’s business, 
which failed. 

Mr. Daner moved to Florida In 1972 and 
started a company that financed leases (simi¬ 
lar to financing Installment purchases) of 
Industrial equipment. He says Mr. Prodan 
stayed on as his partner: Mr. Prodan says 
he considered that but declined. 

In 1973, a loan customer of Mr. Prodan's 
at Franklin State Bank In Newark, who also 
happened to be chairman of the much 
smaller Bank of Bloomfield. Invited Mr. Pro¬ 
dan to fill the presidency of the Bloomfield 
bank. Mr. Prodan accepted, and. at about 
that time, Mr. Daner moved the leasing busi¬ 
ness to New Jersey, too. 


CONSPIRACY CHARGED 

Mr. Daner and the government say there 
was a conspiracy among him, Mr. Prodan 
and their Mafia buddies to loot the Bloom¬ 
field bank. Mr. Daner has pleaded guilty and 
has been relocated by the government for his 
protection. Mr. Prodan denies he was In a 
conspiracy or had any Mafia buddies—at 
least until Mr. Daner Introduced them to 
him. The Jurors at Mr. Prodan's trial this 
spring couldn't decide which man to be¬ 
lieve; a new trial Is set next month. 

But aside from the questions of whether 
Mr. Prodan was In on the conspiracy and 
whether he got the tens of thousands of dol¬ 
lars In kickbacks that Mr. Daner and the 
government say he got, other facts are largely 
beyond dispute. 

The hoods lined up at the leasing firm 
for equipment leases totaling $6 million. The 
leases then were discounted to Bank of 
Bloomfield, which shelled out $4,7 million In 
cash for the right to collect on the leases. 

Millions of dollars of equipment suppos¬ 
edly being leased didn't exist. Equipment 
that did exist was Inflated In value. In De¬ 
cember 1975, the Federal Deposit Insurance 
Corporation took over the bank and Is still 
winding up Its affairs. 

Much of the phony equipment was In the 
garbage-collection, disposal and recycling 
field. The private cartage business has long 
been infiltrated by mobsters, so there were 
plenty of Mafia-owned garbage firms ready 
to file phony leases. Moreover. Mr. Daner 
had lined up a garbage-equipment manufac¬ 
turer In Florida to give him documents In 
blank, which he could fill In; thus he could 
make it appear that a piece of equipment 
was delivered to a company when actually It 
wasn’t. 

MOBSTERS MOVE IN 

Two mobsters. Dominick Trolano and 
Charles MuslUo, moved In as Mr. Daner’s 
partners. Mr. Muslllo. an ex-con. and his 21- 
year-old son. Michael, used vast sums taken 
In from leases on nonexistent garbage equip¬ 
ment to finance a loan-shark operation: they 
have pleaded guilty and await sentencing. 
Mr. Trolano, who also pleaded guilty and 
awaits sentencing, helped bring In custom¬ 
ers, including his relatives, for the "leases." 

Among the many Bank of Bloomfield 
lease patrons familiar to law-enforcement 
authorities are Thomas Milo, a Westchester 
County, N.Y., garbage carter whose father, 
Sabato. and uncle. Thomas Sr., were cited In 
the Valachi hearings as members of the 
Genovese Mafia family specializing In gam¬ 
bling. shylocking and narcotics; Anthony 
"Buckalo” Ferro, Identified In the hearings 
as a Genovese soldier In gambling and shy¬ 
locking; convicted felon Joseph Scappatone 
and his son. William "Sklppy" Scappatone 
(who used $50,000 In bank funds to pay loan 
sharks, according to Mr. Daner); and a De¬ 
troit garbage firm. Central Sanitation Co., 
founded by Raffael "Jimmy Q" Quasarano 
and Dominick "Sparky" Corrado, whose re¬ 
spective narcotics and labor racketeering 
deals have been described In congressional 
testimony. (Thomas Milo says that he Is 
paying back two loans and that papers for a 
third loan were forged and he never re¬ 
ceived the money.) 

According to Mr. Daner's trial testimony, 
not disputed In Mr. Prodan’s testimony. Mr. 
Palmer! had a part In some of these leases. 
Including the one to Central Sanitation for 
$85,000. When Central Sanitation failed to 
make Initial payments In the summer of 
1975, outside directors became suspicious, 
and the entire scheme was threatened. Mr. 
Daner testified that Mr. Prodan brought him 
to Mr. Palmerl In a restaurant and "told me 
that Ernie was a very powerful man In New 
Jersey, told me that nothing goes on In the 
state In the garbage business without his 
blessing . . . told me that he (Mr. Palmerl) 


would be able to collect the money If he had 
to break the guy's head with a pipe." 

IN BANKRUPTCY PROCEEDINGS 

Still, the Central Sanitation lease wasn't 
paid, and the Detroit firm now Is In bank¬ 
ruptcy proceedings. Many other leases were 
paid In part, though; some $500,000 In pro¬ 
ceeds from the phony leases was used to 
keep up the payments to the bank on other 
leases, so the operation would seem to be 
working. 

The Daner leasing company also financed 
$150,000 In equipment—apparently genu¬ 
ine—for the restaurant In which Messrs. Pal¬ 
merl and Franconero are said to have an In¬ 
terest. Mr. Daner testified that Mr. Franco¬ 
nero, who won't comment, was a lawyer for 
the leasing firm. 

In other Daner testimony not disputed by 
Mr. Prodan at trial, the two men met for 
dinner In New York's Little Italy with famed 
mobster Matthew "Matty the Horse" Ianello 
and other mobsters, Including Mr. Muslllo, 
to discuss forming a garbage company In 
Florida with New Jersey bank money. Mr. 
Prodan acknowledged cosigning a $20,000 
loan at another New Jersey bank to help 
finance the garbage company. He said Mr. 
Muslllo was Involved In the firm, though he 
didn't mention Mr. Ianello. 

Mr. Prodan’s lawyer says that although 
the allegations weren't rebutted at trial, Mr. 
Prodan denies ever meeting Mr. Ianello or 
ever saying that Mr. Palmerl would hit some¬ 
one with a pipe. 

Mr. Daner also told how $25,000 In Bank 
of Bloomfield funds went Indirectly, through 
loan sharks, to Carmine Galente, who some 
law-enforcement officers think Is the most 
powerful Mafiosi In the country. 

State bank of Chatham: Shortly after the 
bank opened on March 27, 1972, Mr. Smith, 
Its president, was Introduced to Mr. Rando, 
the Retail Employees official, by George Flore, 
a bank director. Mr. Smith, who previously 
visa senior vice president at National Bank 
of North America In Manhattan, says he was 
delighted to learn over lunch that not only 
had Mr. Rando purchased a certificate of 
deposit at the Chatham bank, but also that 
he was prepared to line up prospective bor¬ 
rowers. 

That same day, Mr. Smith recalls, he ac¬ 
companied Mr. Rando to a Jewelry store run 
by Anthony Cllll, a friend of Mr. Rando's. 
Mr. Cllll last November pleaded guilty to 
conspiracy In connection with the use of an 
estimated $100,000 of Chatham bank loans 
for loan-sharking. But at the time. Mr. Smith 
says, "I didn't think he was a Mafia type. 
He didn’t look like a hardened person." 

Subsequently, the bank agreed to make 
loans to Mr. Rando's friends In return for 
deposits of union funds In the bank. Shortly 
thereafter. Mr. Smith says, the union's 
deposits Jumped to around $360,000 from 
$120,000. Mr. Smith says he made the rounds 
of other unions, trying to drum up deposits. 
His entree to the Teamsters local run by Mr. 
Palmerl was helped, he adds, by his acquain¬ 
tance with Mr. Palmerl's sister. Ultimately, 
the union local became a major depositor at 
the Chatham bank. Money also poured In 
from other unions. 

And Mr. Rando's friends started coming 
round for loans. One was Henry Rudnltsky, 
a produce-market owner, who Is believed to 
have used more than $100,000 of bank bor¬ 
rowings to pay off debts to organized-crime 
figures. Mr. Rudnltsky was shot to death two 
years ago In what looked like a mob “hit" 
shortly after he had begun to cooperate with 
law-enforcement officials. Now the bank Is 
trying to collect from some of his friends 
who guaranteed his notes. 

BANK BEING LIQUIDATED 

In 1975, Mr. Smith quit his $34,000-a-year 
Chatham bank presidency to become presl- 
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dent of another New Jersey bank, but he re¬ 
signed that post when he learned that fed¬ 
eral authorities had begun Investigating his 
Chatham bank dealings. Last year, as a re¬ 
sult of the Chatham bank's problem loans, 
another local bank. Chatham Trust Co., be¬ 
gan liquidating State Bank of Chatham with 
FDIC support. Chatham Trust assumed the 
deposits and those loans of Bank of Chatham 
that It thinks can be worked out. says Frank 
Stetson. Chatham Trust's president. Attor¬ 
neys for Bank of Chatham are trying to re¬ 
cover the bank's Investments In the remain¬ 
ing loans. 

Mr. Smith last November pleaded guilty 
to a federal Indictment for conspiracy and 
was placed on three years' probation for his 
role In Bank of Chatham's demise. And Mr. 
Smith, Mr. Franconero and George Plccola, 
a business partner of Mr. Franconero, re¬ 
cently Individually settled a lawsuit brought 
in a New Jersey state court by Bank of 
Chatham's attorneys. The suit accused them, 
among other things, of conspiring to 
defraud the bank by having it lend money 
beyond the amount permitted by law and by 
making loans that were financially unsound. 
Inadequately secured and In disregard of the 
bank's interests. 

The settlement requires Mr. Smith to pay 
the bank more than $1 million. How he will 
come up with the cash Is uncertain, since he 
Is currently unemployed and says he has ex¬ 
hausted his financial resources In attorneys' 
fees and other expenses. 

In an Interview. Mr. Smith depicts him¬ 
self as a somewhat naive executive taken In 
by others. He says he was motivated simply 
by a desire to Increase the loan volume and 
therefore the profits of a bank In which he. 
at the time, had a $45,000 equity Interest. 
And. he adds, he didn’t get any kickbacks 
from borrowers. 

But in an affidavit filed as part of his set¬ 
tlement. Mr. Smith admits that he concealed 
from the bank's directors that he approved 
loans solely on the recommendations of the 
Retail Clerks' Mr. Rando and others to bor¬ 
rowers lacking good crdelt records. And. he 
concedes that "some of the loans were for 
Illegal purposes." 

Without admitting any wrongdoing, Mr. 
Franconero and Mr. Plccola, whose own 
business venture or those of their acquaint¬ 
ances obtained a number of Bank of 
Chatham loans, also settled with the bank. 
The terms of Mr. Franconero's settlement 
haven't been disclosed publicly, but Mr. Plc¬ 
cola has agreed to repay the bank nearly 
$129,000. Mr. Franconero declined to be In¬ 
terviewed. and Mr. Plccola couldn't be 
reached for comment: but some of their re¬ 
lationship with the bank have come to light 
In depositions filed in Mr. Plccola’s bank¬ 
ruptcy proceedings In a federal court. 

According to Mr. Francon*ro's deposi¬ 
tion. the bank lent him $ 30,000 directly and 
also channeled another $13,000 to him 
through a shell corporation owned by Mr. 
Plccola. Mr. Franconero savs Mr. Smith 
wanted the $13,000 loan made through a cor¬ 
poration so the bank could vet a higher In¬ 
terest rate than that permitted on personal 
loans. But a bank attorney contends In the 
bankruptcy proceedings that loans were 
made to this and other shPll corporations 
owned by Messrs. Franconero and Plccola 
to conceal "an Illegal concentration of 
credit" In their hands In violation of state 
banking laws. 


JUSTICE DENTED WILMINGTON 10 

Mr. BAYH. Mr. President, the struggle 
of the WOmlngton 10 has now evolved 
Into a test of our indlclal system. The 
Question of the <mtit or Innocence of 
Ben Chavis and the other nine defend¬ 


ants has received national as well as in¬ 
ternational attention. In essence, our 
legal system is once again on trial. Be¬ 
cause the final adjudication of this case 
essentially represents a test as to how 
far we have progressed since the Scotts- 
boro case, I ask unanimous consent that 
Mr. Vernon Jordan’s recent article con¬ 
cerning this trial be printed in the 
Record. 

There being no objection, the article 
was ordered to be printed in the Record, 
as follows: 

Justice Denied Wilmington 10 
(By Vernon E. Jordan, Jr.) 

While the United States government main¬ 
tains pressure on foreign countries that vio¬ 
late human rights and Imprison people on 
politically-inspired, trumped-up charges, the 
Wilmington 10 are still behind bars. 

Their continued presence in North Caro¬ 
lina's Jails makes a mockery of our human 
rights pretensions. Our country has been 
forced onto the defensive by penny ante dic¬ 
tators who Justify their own repressions by 
pointing to the fact that the Wilmington 
10 have been sentenced to nearly 300 years' 
Imprisonment under circumstances that 
smell of rigged trials and racial vengeance. 

The story of the Wilmington 10 goes back 
to 1970, when court-ordered desegregation of 
New Hanover County's school system led 
to escalating racial tensions generated by 
dlehards fighting the entrance of blacks Into 
all-white schools. 

The mounting troubles led to black boy¬ 
cotts and demonstrations and culminated In 
a full-scale riot In Wilmington In which two 
people died and millions of dollars of proper¬ 
ty was damaged. In March, 1972, about a year 
after the riot, the police arrested a number 
of people. Including Reverend Benjamin 
Chavis, a clvU rights worker sent to the area 
at the request of local blacks by the Com¬ 
mission for Racial Justice of the United 
Church of Christ. 

Reverend Chavis came as a peacemaker, 
trying to cool a potentially dangerous situ¬ 
ation. but local segregationists tagged him 
a troublemaker and decided to get him. 
Chavis and his co-defendants were charged 
with burning a store and conspiring to as¬ 
sault officers during the riots. 

Their trial was shot full of errors—defense 
lawyers appealed on the basis of some 2,800 
trial errors that were found. Some were quite 
Important—errors in the Jury selection proc¬ 
ess that resulted In a racially-unbalanced 
Jury, cover-ups of evidence, hiding facts from 
both defense and Jurors, and concealing 
favors to prosecution witnesses. 

The Jurors never knew that key witnesses 
were under criminal charges themselves, a 
malor point since knowledge of that fact 
would have led lurors to consider whether 
they may be perjuring themselves to save 
their own necks. 

After the conviction of the Wilmington 
10. North Carolina courts knocked down their 
appeals. But In the meantime the prosecu¬ 
tion's star witnesses came forward with 
stories about how their testimonies had been 
bought. 

One key witness admitted he lied. He said 
the prosecutors tricked him Into giving false 
testimony. Another witness, who was only 13 
at the time, admits he lied too. and had been 
promised a bike by the prosecutor. Still an¬ 
other. also a teenager at the time, said he 
was pressured into lying and had been 
coached by the prosecution. 

So the original trial stands revealed as a 
farce that violated the constitutional rights 
of Chavis and his co-defendants. Appeals In 
the state courts have proven fruitless, so now 
there are two basic ways In which the wrongs 
may be redressed. 


One way is for North Carolina's governor 
to use his powers to free the defendants. The 
Injustice of wrongful convictions would 
stand but at least the revolting state of con¬ 
tinued Imprisonment would be ended. 

Another Is for the federal courts to over¬ 
turn the convictions. Appeals have been filed, 
but the federal government should Intervene 
In the process by revealing the results of Its 
Investigation of the trial and filing a brief 
to overturn the convictions. 

The Wilmington 10 case, along with the 
case of the Dawson 5 and similar apparent 
miscarriages of Justice reveal the stain of the 
past on today's South. All the rhetoric about 
a New South will sound hollow so long as 
the region's Jails house people railroaded for 
political and racial reasons. 

This Is not Just down-home affair; It’s 
something that concerns national Integrity 
and the International drive for human rights. 


PANAMA CANAL TREATIES 

Mr. PERCY. Mr. President, our distin¬ 
guished colleague from Virginia (Mr. 
Scott) has made a detailed study of the 
proposed Panama Canal Treaties and 
indicated a number of concerns with 
regard to various provisions contained 
ir. them. Senator Scott testified today 
before our Committee on Foreign Rela¬ 
tion and, in light of his well-researched 
presentation, and also in viewing the 
fact that he testified in the afternoon 
when some of our colleagues had sched¬ 
ule conflicts, I ask unanimous consent 
that the statement made by Senator 
Scott be printed in the Record. 

There being no objection, the state¬ 
ment was ordered to be printed in the 
Record, as follows: 

Statement by Senator William L. Scott 

Mr. Chairman. I appreciate this opportu¬ 
nity to appear before the Foreign Relations 
Committee and to express my personal views 
on the Important matter now under con¬ 
sideration. I am aware that the administra¬ 
tion In urging ratification has stressed the 
long period of negotiations under four 
presidents, emphasized the support of Latin 
American countries and the need to yield 
to world opinion to relinquish the Canal 
Zone to Panama. However, In this country 
sovereignty resides In the people and not 
the president or the officials who negotiated 
the proposed treaties. Therefore, It would 
seem that the will of the people should be 
reflected In our decision. There Is little doubt 
that the American people are opposed to the 
ratification of the treaties, and I have great 
faith In the collective will of the majority. 
My own mall Is roughly 5 percent in favor 
of the treaties and 95 percent In opposition, 
and I expect each Senator’s mall Is quite 
heavy. So perhaps In the final analysis rather 
than the White House educating the Ameri¬ 
can people, the President and the Depart¬ 
ment of State may receive an education In 
American Government. I would certainly 
hope that this will prove to be the case. 

My views are based not only on mall from 
constituents. But upon two recent trips to 
Panama and South American countries, a 
thorough reading and rereading of the trea¬ 
ties and background Information. Independ¬ 
ent Investigations, listening to testimony be¬ 
fore the Subcommittee on Separation of 
Powers of the Senate Judiciary Committee 
and studies made by the Library of Congress. 

There appear to be many objectionable 
provisions In the canal treaty which should 
be eliminated or clarified, such as the prohi¬ 
bition against the United States construct¬ 
ing a new canal anywhere within the Isth¬ 
mus without the consent of Panama, and 
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the doubtful Interpretation of "expeditious 
passage". 

However, the beginning of article I of the 
Panama Canal Treaty, to my mind. Is by far 
the most objectionable feature because It 
provides for the abrogation of all prior 
treaties with the phrase. "This treaty ter¬ 
minates and supersedes" the treaties of 1903, 
1936, 1955 and "all other treaties, conven¬ 
tions. agreements and exchanges of notes 
between the United States of America and 
the Republic of Panama concerning the 
Panama Canal. . . 

Under the 1903 treaty we guaranteed the 
Independence of the new country of Panama, 
paid $10 million and agreed to an annual 
payment of $250,000 and obtained both title 
to the canal zone and sovereignty over It. 
Other actions taken by our government to 
perfect our title Included the purchase of 
the French canal properties for $40 million; 
what was tantamount to a quitclaim and 
recognition of our title from Columbia for 
the sum of $25 million; and the purchase of 
private rights from owners and squatters 
expressly excluded from the 1903 treaty. All 
this, however, would be vitiated by the first 
sentence of article I of the present canal 
treaties. 

It Is true that under numbered paragraph 
2 of article I. the Republic of Panama grants 
to the United States for the remainder of 
this century "the rights necessary to regu¬ 
late the transit of ships through the Panama 
Canal and to manage, operate, maintain. Im¬ 
prove, protect and defend the canal.” But we 
would be managing, operating, maintaining. 
Improving, protecting and defending property 
belonging to the Republic of Panama rather 
than American property as the situation Is 
today. 

Mr. Chairman, as you know, a valid con¬ 
tract must contain consideration. We speak 
of something of value flowing from one party 
to the other, mutuality but In my Judgment 
these treaties are for the benefit of Panama 
alone. I And no new benefits for the United 
States. 

It does not appear. Mr. Chairman, that 
there Is serious concern within the executive 
branch of government to the role of the Con¬ 
gress under article IV of the Constitution. As 
you know, the second paragraph of section 3 
of the article provides: "The Congress shall 
have power to dispose of and make all need¬ 
ful rules and regulations respecting the ter¬ 
ritory or other property belonging to the 
United States: ...” 

To determine the proper role of the House 
under article IV. I requested a study be made 
by the Congressional Research Service which 
responded with an excellent and oblectlve 
legal memorandum dated August 4, 1977. con¬ 
cluding that precedent Indicates Congress 
has exclusive power to dispose of property In 
the Canal Zone. I ask. Mr. Chairman, to In¬ 
clude a copy of this memorandum In the 
record. 

Attorney General Bonaparte. In an opinion 
dated September 7. 1907 (26 Att'y Gen. 376), 
stated that sovereignty over the Oanal Zone 
was not an open or doubtful question and 
applied what he stated was the first rule of 
construction, "that plain and sensible words 
should be taken to mean what they say." 
The Attorney General added; “the omission 
to use words expressly passing sovereignty 
was dictated by reasons of public policy, I 
assume; but whatever the reason the treaty 
gives the substance of sovereignty, and In¬ 
stead of containing a mere declaration trans¬ 
ferring the sovereignty, descends to the par¬ 
ticulars 'all the rights, power and authority’ 
that belong to sovereignty, and negatives any 
such 'sovereign rights, power, or authority' In 
the former sovereign." 

Now. Mr. Chairman. I realize that some of 
our people In the executive branch are at¬ 
tempting to convey the Impression that we 
do not possess either title or sovereignty but 


this Is contrary to the opinion of Secretary 
of State Hay In 1904 who stated, "that the 
grant accomplished by the treaty was a grant 
of land and sovereign right thereover, and 
not a mere concession or privilege, is shown 
by the granting clauses and also by the 
references to the grant In subsequent clauses 
of the treaty; . . ." Later he said: "it can¬ 
not escape observation that the legislative 
branch of the government of the Republic 
of Panama by legislative enactment declared 
the zone to be ceded to the United States,’ 
and dealt with accordingly." And still later 
he stated; "the United States at all times 
since the treaty was concluded has acted 
upon the theory that It had secured In and 
to the canal zone the exclusive Jurisdiction 
to exercise sovereign rights, power and au¬ 
thority." Mr. Chairman. I ask that this en¬ 
tire letter of Secretary Hay be Inserted in 
the Record. 

The Supreme Court In the case of Wilson v. 
Shaw, 204 U.S. 24 (1907), stated that we 
hold a valid title to the canal zone and 
compared our title with the then Territory 
of Alaska. The court added; "It Is hypercriti¬ 
cal to contend that the title of the United 
States Is Imperfect and that the territory 
described does not belong to this Nation be¬ 
cause of the omission of some of the techni¬ 
cal terms used In ordinary conveyances of 
real estate.” 

Mr. Chairman, I ask that a copy of this 
unanimous opinion by the Supreme Court 
also be Included In the Record. 

In 1971, the Fifth Circuit Court of Appeals 
In U.S. v. Husband R. (Roach) 453 F. 2d 1054, 
cert den. 406 U.S. 935 (1972), stated: "The 
canal zone Is an unincorporated territory 
of the United States." So, Mr. Chairman, the 
first article of the canal treaty Is attempting 
to transfer United States property and sov¬ 
ereignty over the canal zone. 

These are opinions of both cabinet officers 
and our highest court made near the time 
we acquired the zone and the exhaustive 
study of authorities made by the Library of 
Congress In Its paper dated August 4, 1977. 
The only rationale I know for persons pres¬ 
ently holding positions within the executive 
branch of government to deny that we hold 
title or sovereign rights In the canal zone 
Is to close ranks In support of a treaty signed 
by the President. 

I wonder If each Senator early In his school 
experience didn't learn that he United States 
acquired the canal zone, rid the area of dis¬ 
ease, constructed the canal and has operated 
It under the American flag since the begin¬ 
ning of this century. At a time when world 
domination Is being sought by a form of 
government entirely different from our own. 
It appears untenable to give away this vital 
artery of commerce, to pay Panama for tak¬ 
ing It and to commit ourselves to defend It. 

This view Is shared by Admiral Thomas H. 
Moorer, chairman of the Joint Chiefs of Staff 
from 1970 to 1974. who testified before the 
Senate Subcommittee on Separation of Pow¬ 
ers. Toward the end of his testimony on 
July 22 of this year. Admiral Moorer made 
these statements: "Surrender of U.S. sov- 
erelnty over the canal zone would Inevitably 
lead to the transformation of the entire 
friendly character of the Caribbean and the 
Gulf of Mexico. Everything would depend on 
the attitude of those who held sovereignty 
and ownership. . . I might say that In mili¬ 
tary affairs there is no substitute for owner¬ 
ship of the territory and the ability to con¬ 
trol or to deny the waters and the airspace." 

Of course. Mr. Chairman. Admiral Moorer 
retired as our number one military officer 
and Is In a position to candidly express his 
opinion at this time and I believe we can 
well understand the hesitancy of some active 
members of our military forces publicly dis¬ 
agreeing with their commander-in-chief. We 
need only to reflect on General Slnglaub 
being called back from Korea and being re¬ 


assigned because of a candid statement made 
by him and the rebuke of General Starry by 
the Secretary of the Army to realize that 
active duty officers and even civilian govern¬ 
ment officials are not entirely free to express 
opinions contrary to the administration’s 
position. 

Before these rebukes, however, on March 
11, 1977, during a closed session of the sub¬ 
committee on manpower and personnel of 
the Committee on Armed Services. Admiral 
Maurice Welsner, presently commander-ln- 
Chlef, Pacific, or In other words, the com¬ 
mander of all of our armed forces for one 
half of the globe, with headquarters In Ha¬ 
waii, responded to specific questions regard¬ 
ing the Importance of the canal to the 
United States. This testimony Is reported at 
page 2378 of the hearings on military pro¬ 
curement for the fiscal year 1978 and I ask 
unanimous consent, Mr. Chairman, to In¬ 
clude the page In the record. He was asked 
for his views as to the Importance of the 
Panama Canal; whether there would be any 
adverse efTect on his command If the Panama 
Canal were not under the control of the 
United States. Let me quote his response: 
“I can see adverse effects. Senator Scott. It 
takes considerable time to move Items by 
sea from the east coast to the Pacific. With¬ 
out the Panama Canal, you are adding 3 
weeks' time In shipping critical Items such 
as ammunition from an east coast port 
rather than from a west coast port." 

Then I asked the admiral If he would see 
a need for an Increase In our naval strength 
If we did not control the Panama Canal. 
Admiral Welsner responded: “Yes: we would 
have to put these critical Items being shipped 
by sea over a greater area." This, of course. 
Is a response of an active duty military com¬ 
mander before the Slnglaub affair. 

Returning briefly now. Mr. Chairman, to 
the conclusion of the testimony by Admiral 
Moorer before the Judiciary Committee, he 
states, and I quote: “Anvone In this country 
who thinks t*>at Soviet Russ'a Is not staring 
down the throat of the Panama Canal Is 
very naive, and I t^lnk It says something to 
note that the Soviets understand the Im¬ 
portance of the Panama Canal apparently 
far more than many in our own country." 

On September 8th of this year, retired 
Admiral John S. McCain, Jr„ also testified 
before our subcommittee on senaratlon of 
powers and I am quoting this 4-star admiral: 
"From mv combined military experience 
which Includes Europe, Asia, the Pacific, 
the Caribbean and the United Nations, It Is 
my conviction that U.S. Interests are best 
served by keeping the canal, by retaining 
undiluted sovereignty over the U.S. Canal 
Zone," He added, and again I quote: "Fi¬ 
nally. I would like to re-emohaslze the Im¬ 
portance of the June 8. 1977 letter of the 
four greatly distinguished chiefs of naval 
operations to the president that was quoted 
In the testimony of Admiral Moorer. Their 
conclusions reflect a vast background. In¬ 
cluding combat experience, and are more 
pertinent todav than ever. Retired military 
officers are completely free to voice their 
Innermost convictions. Active duty officers 
have an obligation to sunnort the policies 
of their commander-ln-chlef.” 

I would hope. Mr. Chairman, that this 
commlfee will call more retired military offi¬ 
cers In whom vou have confidence and who 
are free of constraints from their command- 
er-ln-chief and ask their candid, personal 
onlnlons on the dancers of oxir government 
parting with title to the canal and the grad¬ 
ual turnover of full control to the republic 
of Panama. 

Mr. Chairman, we sometimes hear that 
Latin America favors the transfer of title 
and control of the canal zone from the 
United States to Panama but I have taken 
two trios to Latin America this year and 
have had the opportunity to talk with chief 







October 5, 1977 


CONGRESSIONAL RECORD — SENATE 


32475 


executives and other principal officials of a 
number of Latin American countries, with 
embassy personnel, with Intelligence officers, 
with American citizens, as well as foreign 
nationals within the countries visited. 

In Colombia I learned that because of 
kinship with an adjoining Latin country, 
Colombian officials do favor the transfer of 
the canal but are very much concerned about 
the contemplated Increase In tolls, stating 
that the only practical way to transfer mate¬ 
rial from one part of their country to another 
Is through the canal. 

Brazilian officials didn't seem to have any 
real concern regarding the proposed transfer, 
referring to It as a matter between the United 
States and Panama. Perhaps this Is because 
Brazil fronts on the eastern coast of the 
South American continent and Is not among 
the prime users of the canal. 

In Argentina, officials Indicated that they 
did not make extensive use of the canal but 
expressed fear that It might come under 
Communist control. 

Chilean officials were even more concerned 
of the possibility of Communist Influence 
or control of the canal Indicating that 95 
percent of their commerce used the canal 
and that they could not afford an Increase 
In tolls or to have this vital artery subject 
to direct or Indirect control by Communists. 
Chilean officials Indicated that our contem¬ 
plated action In giving up the canal aopeared 
to be contrary to the best Interest of he 
world community and they would much pre¬ 
fer that we retain complete control of the 
canal. 

In Peru, we again heard that Panama was 
a neighboring country and because of this 
they favored the transfer to Panama. How¬ 
ever. officials Indicated their country would 
suffer greatly If the tolls were raised as ap¬ 
pears to be Inevitable If the treaties now 
under consideration are ratified. Contrary to 
some suggestions, officials of every South 
American country visited Indicated that there 
would be no renercusslons from their country 
If the Senate failed to ratify the treaties. 

Within the canal zone Itself, we heard the 
strongest opposition and the greatest fear of 
Communism. American citizens complained 
of violation of human rights, they spov-e of 
lack of expertise and management ability, 
of the differences between salaries within the 
zone and the Republic of Panama. Many Indi¬ 
cated that they would not continue to work 
within the canal zone If it came under the 
control of Panama. 

I inserted a detailed statement of the 
Panamanian trip In the August 4. 1977 Con¬ 
gressional Record and Included a statement 
by the heads of various civic groups within 
the Canal Zone. Should any Senator have 
any doubt about the feeling of American 
citizens living In the Canal Zone, he might 
want to refer to this statement. It concludes, 
and I quote: "for ourselves as U.S. citizens 
living and working thousands of miles from 
our homeland, we can say. 'pack us up to¬ 
morrow. We’re ready to go.' But for the sake 
of U.S. commerce and the U.S. national In¬ 
terests In general In the western hemisphere 
we urge you to examine the proposed treaty 
In minute detail. We urge you to visit here 
for more than three days, to observe the sit¬ 
uation with your own eyes and not to de¬ 
pend solely on briefings by U.S. or Pana¬ 
manian government officials. The new treaty 
with Panama will have long-range repercus¬ 
sions that coming generations will have to 
live with: we urge you not to ratify a new 
treaty solely because the State Department 
savs that a treaty Is the cure-all to problems 
with Panama. The Russia-Cuba axis and the 
American electorate are waiting to see which 
way the treaty goes. A hasty decision on the 
part of our Congressmen without giving deeD 

and thoughtful study to the question would 

please the former and infuriate the latter." 

Now. Mr. Chairman, on this question of 


Communist Influence. Mr. Charles Conneely, 
a member of the professional staff of the 
Armed Services Committee, and myself 
talked privately in a number of Latin Amer¬ 
ican countries with embassy officials, with 
military Intelligence officers, with CIA of¬ 
ficials. with both American citizens and for¬ 
eign nationals about the posslbUlty of Com¬ 
munist Influence. We first visited In Panama 
and were somewhat skeptical, or thought 
perhaps Americans living within the zone 
might tend to exaggerate the question of 
Communist Influence. Yet, the statements 
they made were verified in private conver¬ 
sations with the American Intelligence com¬ 
munity in various Latin American countries. 
In acting upon this treaty we may well be 
considering not only future control of the 
Canal Zone but future control of the Carib¬ 
bean. Therefore, It would seem important 
enough to the defense of our own country 
and that of the free world to have military 
and civilian Intelligence officials, both 
active and retired, to testify under oath In 
closed sessions regarding Communist in¬ 
fluence, within Panama and other nations of 
Latin America. Time after time we heard 
the names of leading political figures In 
Panama Identified as Communists and were 
told that there were strong Communist In¬ 
fluences throughout the Panamanian gov¬ 
ernment. I call these statements to the at¬ 
tention of the committee because of their 
repetition by so many people during our 
South American visit and suggest that the 
committee endeavor to ascertain the truth¬ 
fulness or falsity of these allegations. 

I believe the committee and the Senate 
will want to consider these factors In de¬ 
termining whether to advise and consent to 
the treaties. 

My own opinion. Mr. Chairman. Is that 
these treaties should be defeated. But I 
would hope that the administration could 
then be encouraged to negotiate an arrange¬ 
ment for Joint control by the United States, 
Panama and a limited number of Latin 
American countries but with ownership of 
the Canal Zone remaining In the United 
States. 


THE MIDDLE EAST 

Mr. BROOKE. Mr. President, it is with 
deep concern that I feel compelled to 
speak critically of the recent adminis¬ 
tration initiatives regarding the Middle 
East. My concern stems not only from 
mv dismay over the content and implica¬ 
tions of the recent Soviet-American 
statement on the Mideast, but also from 
an abiding distress over the fact that our 
country continues to be an “uncertain 
trumpet” in the world. There is grave 
danger in the apparent tendency of the 
present administration to make marked 
departures in U.S. policy without prop¬ 
erly consulting with the Congress be¬ 
forehand. Lacking compatibility of pur¬ 
pose and views between the two branches 
of the Government, we erode our capac¬ 
ity to protect our interests and fulfill our 
commitments. 

As far as I have been able to deter¬ 
mine. no effort was made by the admin¬ 
istration to enter into consultations with 
the Congress in a meaningful way prior 
to issuing the statement with the Soviet 
Union. Even if the statement had been 
nothing more than a bland reiteration 
of existing policy, such consultation 
shou'd have taken place. But the joint 
statement was not such a reiteration of 
policy. It implies substantive modifica¬ 
tions in U.S. efforts to encourage the 
Middle East negotiations process. It 


should not have been issued prior to full 
and extensive discussions with the Con¬ 
gress. 

The defects in the statement are many: 

First, no mention is made of resolu¬ 
tions 242 and 238, which form the only 
legal framework for negotiations on a 
Middle East settlement. A charitable as¬ 
sumption would be that this is an un¬ 
intentional oversight. A less charitable 
but perhaps more tenable explanation is 
that the administration purposely is 
abandoning the framework for negotia¬ 
tions provided for by these resolutions. 
If such is the case, the basic unanswered 
o.uestion is "Why?” 

Second, for the first time the United 
States, in a formal declaration, has used 
the phrase “insuring the legitimate rights 
of the Palestinian people” as a prerequi¬ 
site to a settlement. On its face, the term 
"rights" appeal's innocent enough. Yet, 
anyone who has studied the Middle East 
conflict in any depth will recognize that 
word is rife with meanings in the Arab 
world, most if not all of which would be 
unacceptable as a basis for a settlement. 
I do not know of any official declaration 
by any Arab State that has defined ex¬ 
actly what is meant by the “rights" of 
the Palestinians". Indeed. I believe the 
most common response of Arab spokes¬ 
men when asked about the subject is 
to state that a definition of "Palestinian 
rights” is an issue for the Palestinians to 
decide. In this regard, as far as the PLO 
is concerned, its definition of such 
“rights" appears to encompass the 
“right" to replace the state of Israel with 
a nonsecular Palestine. 

While I do not believe for one mo¬ 
ment that the administration accepts 
that as a “Palestinian right," I do fear 
that by joining with the Soviet Union in 
using this loaded word in the Joint State¬ 
ment, it has substantially compromised 
the credibilty of its commitment to op¬ 
pose any solution that would increase the 
danger to Israel's survival as a Jewish 
homeland. Again the question—“Why has 
it done so?” 

It should also be noted that the Pal¬ 
estinian view on “rights" includes the 
option for Palestinian refugees to settle 
in areas in what is now Israel or to re¬ 
ceive compensation for properties lost, 
not by themselves in many cases, but by 
parents or relatives. Implicit in the joint 
statement's reference to “Palestinian 
rights” is a growing tolerance of this 
viewpoint. If the administration is recep¬ 
tive to the so-called “right of return.” it 
Is accepting the settlement in Israel of 
possiblv 2 to 214 million Palestinians 
who. advocating the right of self-deter¬ 
mination, would then be in a position to 
agitate forcefully for a secular Palestine. 
Does the administration honestly believe 
that encouragement of such a “dream,” 
indeed a fantasy, contributes to the ne¬ 
gotiation process? No Israeli Government 
could accept or could be expected to ac¬ 
cept such a threat to Israel. 

There can be no question that com¬ 
pensation for individual Arabs who were 
the unwitting victims of the turbulence 
of the birth of Israel is a legitimate sub¬ 
ject for negotiations. Similarly, those 
Jewish inhabitants of Arab lands at the 
time of upheaval or subsequent to that 
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time who also have suffered material 
losses have a just claim for compensa¬ 
tion. Yet, in the joint statement, there is 
no implicit recognition and acceptance 
of this. 

Third, the joint statement makes no 
reference to the necessity of a peace 
treaty as a precondition of a just settle¬ 
ment. It calls for the . . termination 
of the state of war and establishment of 
normal peaceful relations . . but of¬ 
fers no indication as to the proper se¬ 
quence of events in achieving that goal. 
Past gyrations of the administration on 
the ‘•timing-sequence” indicates a will¬ 
ingness to pressure Israel to make sub¬ 
stantive concessions now regarding ter¬ 
ritory and "Palestinian rights” in return 
for vague promises of peace at some un¬ 
specified future date. The failure of the 
joint statement to state specifically that 
a peace treaty that conforms to the true 
meaning of that much-abused term will 
be brought into effect simultaneously 
with what will be asked of Israel is a 
further disquieting indication of the ad¬ 
ministration’s willingness to risk the 
chance for true peace by “cutting cor¬ 
ners” to reconvene Geneva regardless of 
whether or not the proper conditions ex¬ 
ist to justify doing so. 

Fourth, the joint statement contains 
no reference to such concepts as “ter¬ 
mination of claims of belligerency” or 
“freedom of navigation of international 
waterways” for all States in the Middle 
East. 

These concepts would be crucial ele¬ 
ments in a settlement that it would be 
honorable for the United States to give 
its support to. Does failure to mention 
them constitute an administration will¬ 
ingness to compromise on these issues? 

Fifth, imnlicit in the joint statement is 
the assumption that legal borders defin¬ 
ing the State of Israel alreadv exist. 
This simply is not the case. There are 
armistice lines extending back to the 
late 1940’s. But there are no recognized 
borders. That is one of the crucial sub¬ 
jects for negotiation. Yet, the admin¬ 
istration, in agreeing to the wording of 
the joint statement, weakens the basis 
for negotiations on this subject. I can 
discern no wisdom in or reason for doing 
so. 

Sixth, the joint statement comes dan¬ 
gerously close to defining “security of 
borders” as meaning the establishment 
of demilitarized zones, the stationing of 
U.N. trooos or observers and the provi¬ 
sion of international guarantees of those 
borders. While these elements should not 
be excluded from consideration as pos¬ 
sible components of a regimen for “se¬ 
cure borders,” they certainly are not suf¬ 
ficient in and of themselves. The United 
States would never tolerate a security 
regimen based on such a shaky founda¬ 
tion. Is it any wonder that Israel feels 
compelled to resist an attempt to im¬ 
pose such an approach on it? 

Finallv, the joint statement and the 
manner of its genesis indicate an admin¬ 
istration intent to abrogate the 1975 
United States-Israel memorandum of 
agreement. There was no effort on the 
part of the administration to discuss the 
subject matter of the joint statement 
with Israel prior to its issuance. Yet, in 


the 1975 memorandum the United States 
and Israel agreed to: 

. . . concerted action to assure that the 
conference will be conducted in a manner 
consonant with the . . . declared purpose of 
the conference. 

By no stretch of the imagination can 
one reasonably argue that the joint 
statement does not alter the assumption 
regarding the Geneva Conference that 
prompted the signing of the 1975 memo¬ 
randum. Moreover, in the memorandum 
it was also agreed that— 

. . . (T|he Geneva peace conference will be 
reconvened at a time coordinated between 
the United States and Israel. 

The joint statement calls for the 
reconvening of the Conference “not 
later than December, 1977.” There is no 
evidence that the administration dis¬ 
cussed this artificial and precipitous 
deadline with Israel. 

There are other serious deficiencies in 
the joint statement. But overarching the 
justifiable concerns regarding the state¬ 
ment’s contents is the question of why 
the administration felt it to be neces¬ 
sary to issue a joint declaration with the 
Soviet Union at this time. Does it have 
assurances that the Soviet Union is 
ready to abandon its traditional ap¬ 
proach of “fishing in troubled waters” in 
the Middle East. Is Moscow ready to es¬ 
chew a policy of “no war-no peace” in 
the Middle East? Will it abandon its ef¬ 
fort to increase its influence in the area 
at the expense of the suffering of both 
Arab and Jew? 

What did the administration receive 
in return for its willingness to accept, 
at least implicitly, the view that Moscow 
should play a role equal to that of the 
United States in the negotiations proc¬ 
ess? I pose these questions because the 
joint statement and what it indicates 
about present administration thinking 
portends a willingness on the part of 
the administration to not only compen¬ 
sate for Soviet action in the Middle East 
but to encourage actively an upgrading 
of the Soviet influence in the negotia¬ 
tions process, even to the point of con¬ 
templating a Soviet military presence on 
the ground in the Middle East. What has 
occurred to make such an approach a 
reasonable alternative? 

Mr. President, the latest initiatives of 
the administration on the Middle East 
have certainly complicated an already 
complex situation. The question that re¬ 
curs again and again upon a reading 
of the joint statement is why this par¬ 
ticular step? The Congress and the 
American people have a right to a de¬ 
tailed answer to this question. 

I fear we may have embarked upon 
a course of action fraught with danger, 
not only for our traditional ally in the 
Midle East—Israel—but also for the 
Arab countries and ourselves. The crea¬ 
tion of excessive expectations in the 
Arab world that cannot be fulfilled with¬ 
out the United States dishonoring its 
values and commitments can only lead 
to Arab disillusionment with the United- 
States. This, in turn, will increase the 
incentives for mischief from those in the 
Middle East and elsewhere whose goals 
are far different than that of peaceful 


and productive relations between Israel 
and her Arab neighbors. The United 
States inevitably would be increasingly 
drawn into such a worsening situation. 

I do not defer to anyone in the desire 
for peace between Israeli and Arab. Each 
has much to offer the other. But I am 
convinced that the only peace agreement 
that will last is one that they hammer 
out together. One imposed from without 
will not be able to withstand the in¬ 
evitable frictions that will characterize 
the Middle East situation for many years 
to come. The administration claims it is 
not seeking an imposed settlement. Its 
latest actions raise serious questions as 
to the sincerity of its claim. 


RUGGED NEW VISTAS FOR THE 
HANDICAPPED 

Mr. PERCY. Mr. President, I would like 
to share with my colleagues an article 
from the May/June 1977 issue of Scout¬ 
ing magazine which was recently brought 
to my attention by Mr. William McCahill, 
chairman of the National Advisory Com¬ 
mittee on Scouting for the Handicapped. 
The article entitled, “Rugged New Vistas 
for the Handicapped," which was written 
by Scout Leader Paul Brozak, is about his 
handicapped Scout troop from Ottawa, 
Ill. It is a dramatic example of why our 
handicapped citizens are today winning 
the respect of every American. This troop 
of nine handicapped boys earned their 
own travel expenses to the “Philmont 
Scout Ranch and Explorer Base” in Cim¬ 
arron, N. Mex., and covered 58 miles of 
mountainous hiking in 12 days. 

I ask unanimous consent that the arti¬ 
cle be printed in the Record. 

There being no objection, the article 
was ordered to be printed in the Record, 
as follows: 

Rugged New Vistas for the Handicapped 
(By Paul Brozak) 

When you say "Philmont Scout Ranch and 
Explorer Base" you’re likely to picture strap¬ 
ping kids rock hopping and threading Rocky 
Mountain trails 9.000-, 10.000-, 11.000-feet 
high. It’s a place for Exolorers and older 
Scouts who are used to working together and 
are self-dependent. The consequences of 
bringing any less-quallfled kids could be for 
one of them to tumble down a graveled path, 
get lost in the wilderness or suffer acute 
homesickness. 

So it would seem that Philmont is hardly 
the place to take a crew of physically and 
mentally handicapped youngsters—or Is It? 

If my experience with nine handicapped 
Explorers and two adult leaders Is any Indi¬ 
cation, a trip to Philmont can be tailored to 
suit them. Our Sea Explorer ship Is sponsored 
by Friendship House-Echo School. Inc., a 
work activity center for the handicapped lo¬ 
cated in Ottawa, Ill., about 80 miles west of 
Chicago. I serve as the Skipper. 

When we asked Philmont's administrators 
about our Explorers coming to the New Mex¬ 
ico ranch, and assured them that no seriously 
physically handicapped Explorers would be 
climbing any mountains, they gave us an 
Itinerary their planners felt our youngsters 
could handle. We were off and running. 

After a car trip during which we tented out 
in private campgrounds or state parks, we 
arrived at Philmont. During our check-In. we 
met with Jeff Phipps and his parents. Some 
time before. Philmont had alerted Mr. and 
Mrs. Phipps that our ship would be attending. 
They asked If we would take Jeff, mentally 
handicapped, with us. We were flattered and 
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delighted to be able to say. "Yes. we'd love to 
have him.” 

Phllmont ranger Kelly Reese was one key 
to our getting along well on the trail. He 
particularly asked to go with us. He helped 
us trim down our packloads by omitting un¬ 
necessary gear. His Instructions, as tor all 
rangers, were to remain with us until he 
felt we were doing well enough to continue 
on our own. Two days later he headed back 
to camping headquarters and we were alone. 

The boys didn't disappoint us. They got 
organized Into well-functioning crews. They 
pulled together as a team Instead of acting 
as loners. This was a major accomplishment 
for them. We used Ponll camp In the north 
central part of the ranch as our base and 
set out on short trips from there. 

Our Explorers tasted a variety of experi¬ 
ences. First, as we headed east to Indian 
Writings, we experienced a lofty elevation 
change of 800 feet after 154 hours on the 
trail. Highlight of the day was the two burros 
along to help carry our gear. Our own wran¬ 
glers. Rick Gaffney and Marne Cochran, took- 
such gentle care of the animals that when 
we returned them, the staff reported that the 
burros were minus the usual cinch marks 
and sore spots. These Injuries usually are 
the signs of greenhorns tightening the ani¬ 
mals' straps too tightly or packing unbal¬ 
anced loads on the burros. 

We might have skipped the horseback 
riding as part of our Phllmont adventure. 
But that would have cheated the boys. They 
had behaved so well that we took the chance. 
We were glad that we did. Jeff and all the 
other boys had the times of their lives—and 
no one got thrown from his mount. 

Westward to Pueblano we headed. This 
campsite offers training in logging and pole 
climbing, use of the two-man saw and. as 
an extra, survival training where we learned 
about edible plants. Nobody leaves Phllmont 
before he gets drenched by afternoon thun¬ 
derstorms. We were no exception. The rain 
caused us to shorten our stay at Pueblano 
and to cancel our trip to Bent camp. On our 
return we were Initiated Into the Order of 
the Wet Boot. We forded swollen streams 
that the day before we had negotiated by 
Jumping from rock to rock. Today the rocks 
were submerged. 

Though we didn’t hike much of the south¬ 
ern part of the ranch, we did tour It by van 
and short trips on foot. We even met the 
challenge of climbing Phllmont's landmark, 
the 9.000-foot-hlgh Tooth of Time. In five 
hours from our start we were atop the tooth, 
waving to tiny figures below. 

We returned to camping headquarters 
after 58 miles of backpacking to check In 
our gear, clean up and prepare for our return 
home. While packing up we asked the boys 
how they felt about returning to Phllmont. 
Marne Cochran's eyes sparkled as he thought 
of the highest peak on Phllmont. the 12,441- 
foot-hlgh, Baldy Mountain. Speaking for the 
whole crew he said, "Absolutely! Next year. 
Baldy Mountain!” 

We capped the trip with an appearance 
at the adult training center. There our Sea 
Explorers decked out In dress white uniforms 
presented a formal boarding ship ceremony 
and reported on our trek to those attend¬ 
ing the conference of Scouting for the 
Handicapped. 

As we leaders reflected on our accomplish¬ 
ment of successfully helping nine handi¬ 
capped Explorers through a rugged, delight¬ 
ful, 12-day-long Phllmont experience, we 
arrived at several conclusions: 

We consider that through our persistence 
and preparing our kids, another door had 
been opened to the handicapped. 

Such a hlgh-adventure trip helped im¬ 
mensely with our boys' social development. 
They advanced their self-confidence, and 
several showed that they were able to func¬ 
tion well as crew leaders. 


Our Phllmont crew had worked hard to 
earn money for the trek. It was an excellent 
lesson for them to know they had helped 
pay their own way. 

We hope that our success encourages other 
leaders to try those adventures that they 
once thought were Impossible for the handi¬ 
capped. 

NOTICE CONCERNING NOMINATION 

BEFORE THE COMMITTEE ON THE 

JUDICIARY 

Mr. EASTLAND. Mr. President, the 
following nomination has been referred 
to and is now pending before the Com¬ 
mittee on the Judiciary: 

Robert T. O’Leary, of Montana, to be 
U.S. attorney for the district of Mon¬ 
tana for the term of 4 years vice Thomas 
A. Olsen. 

On behalf of the Committee on the 
Judiciary, notice is hereby given to all 
Piersons interested in this nomination to 
file with the committee, in writing, on or 
before Wednesday, October 12. 1977, any 
representations or objections they may 
wish to present concerning the above 
nomination with a further statement 
whether it is their intention to appear at 
any hearing which may be scheduled. 


ORDER FOR RECESS UNTIL 
8:45 A.M. TOMORROW 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unsnimous consent that when the 
Senate completes its business today it 
stand in recess until the hour of 8:45 
a.m. tomorrow. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 


COMMITTEE MEETINGS 

Mr. ROBERT C. BYRD. Mr. President. 
I ask unanimous consent that the Fi¬ 
nance Committee may have consent to 
meet daily inasmuch as it has the re¬ 
maining legislation dealing with energy, 
and social security financing legislation, 
which has to be enacted. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Gen¬ 
eral Legislation Subcommittee of the 
Armed Services Committee be authorized 
to meet during the session of the Senate 
on Thursday. October 6. to consider 
legislation on civil defense. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President. 
I ask unanimous consent that the Com¬ 
mittee on Commerce may be authorized 
to meet until 12 noon tomorrow. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 


WORLD ASSEMBLY ON AGING AND 
WORLD YEAR ON AGING 

Mr. ROBERT C. BYRD. Mr. President. 
I ask unanimous consent that the Senate 
proceed to the consideration of Calendar 
No. 424. 

The PRESIDING OFFICER. The reso¬ 
lution will be stated by title. 


The legislative clerk read as follows: 

A resolution (S. Kes. 238) to express the 
sense of the Senate that the Cnlted States 
Delegation to the United Nations should work 
with the delegations of other member na¬ 
tions to call for a World Assembly on Aging 
and a World Year on Aging. 

The PRESIDING OFFICER. Is there 
objection to the present consideration of 
the resolution? 

There being no objection, the resolu¬ 
tion was considered and agreed to. 

Mr. ROBERT C. BYRD. Mr. President. 
I move to reconsider the vote by which 
the resolution was agreed to. 

Mr. STEVENS. I move to lay that mo¬ 
tion on the table. 

The motion to lay on the table was 
agreed to. 

The preamble was agreed to. 

The resolution, with the preamble, 
reads as follows: 

Whereas the United Nations has within 
recent years intensified its research and In¬ 
formation exchange activities relating to 
aging: 

Whereas a question relating to broadening 
the United Nations program on aging will 
be considered this autumn at the thirty- 
second session of the General Assembly; 

Whereas the discussion of such question 
will offer a timely forum for discussion of a 
proposal for a World Year on Aging and an 
Intergovernmental Assembly on Aging; 

Whereas recent United Nations reports 
provide impressive evidence that aging pop¬ 
ulations worldwide will cause widespread 
economic and social dislocations unless ex¬ 
tensive and Informed efforts are made to 
take fuU advantage of the beneficial and 
far-reaching opportunities afforded by an 
Increase In the proportion of older persons; 
and 

Whereas there Is reason to believe that 
widespread support for a World Assembly 
and World Year on Aging can be developed 
among member nations of the United Na¬ 
tions; Now, therefore, be It 

Resolved, That It is the sense of the Sen¬ 
ate that the President should Instruct the 
United States delegation to the United Na¬ 
tions to work with the delegations of other 
nations represented at the United Nations 
to call for a World Assembly on Aging and 
a World Year on Aging for not later than 
1982. 

Sec. 2. The Secretary of the Senate shall 
transmit a copy of this resolution to the 
President. 

Mr. ROBERT C. BYRD. Mr. Presi¬ 
dent, I ask unanimous consent to have 
printed in the Record an excerpt from 
the report (No. 95-458), explaining the 
purposes of the measure. 

There being no objection, the excerpt 
was ordered to be printed in the Rec¬ 
ord, as follows: 

COMMITTEE ACTION 

Senate Resolution 238 was unanimously 
approved by the Senate Foreign Relations 
Committee on September 19. 1977, and or¬ 
dered favorably reported. 

COMMITTEE COMMENTS 

Aging Is a worldwide phenomenon and will 
be one of the crucial social policy questions 
for the remainder of the 20th century. It Is, 
therefore, Important to recognize the social 
problems Inherent in the Increasing num¬ 
bers of older people and their specialized 
needs. With the Increasing emphasis on con¬ 
trol of birth rates, better public health 
practices, and the Increase in life expec¬ 
tancy, societies are being restructured by a 
disproportionate Increase of older persons. 
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The purpose of this resolution Is to urge 
the U.S. delegation to the United Nations 
(U.N.) to work with other member nations 
to convene a World Year on Aging and a 
World Assembly on Aging In 1982. The cur¬ 
rent General Assembly session Is already 
scheduled to consider expansion of the U.N. 
research and Information programs on ag¬ 
ing. 

Demographlcally, a revolution Is under¬ 
way. There will be both absolute and rela¬ 
tive Increases In worldwide aging popula¬ 
tions. The U.N. notes there were 291 million 
people 60 years of age or older In 1970. By 
the year 2000 this population will Increase 
to nearly 585 million people, an increase of 
101 percent. However, the world’s total popu¬ 
lation Is estimated to Increase only 80 per¬ 
cent, from 3.6 billion to 6.5 billion. The less- 
developed nations face a projected Increase 
of 158 percent of those over 60 years of age 
as compared to their total population In¬ 
creases of 98 percent. Meanwhile, the de¬ 
veloped countries will experience a total 
population Increase of 33 percent, but the 
age 60 and older population will Increase by 
50 percent. Thus, there Is a need for govern¬ 
ments to consider the significant social and 
economic changes already taking place. 

Although significant progress has been 
made In the relatively youthful science of 
gerontology, there has been, according to 
the U.N., "’a lag In the application of the 
knowledge • • • to social policies." Thus, 
this resolution could provide the catalyst 
In bringing together the International com¬ 
munity to cooperate on a universal problem. 

A World Assembly on Aging, however, 
would not be simply an occasion for the ex¬ 
change of research. Rather, political leaders, 
government specialists and citizens will 
gather to Identify needs and resources, as¬ 
sist national governments In policy formula¬ 
tion, and better coordinate the actions of 
Individual agencies of the U.N. system. 

Cross-national policy discussions on ag¬ 
ing, therefore, are desirable as the world ap¬ 
proaches the 21st century. Existing social 
services and health practices will be drasti¬ 
cally altered. Hence, a World Year and As¬ 
sembly on Aging would enable nations to 
begin to confront this growing phenomenon. 

Such international discussion on aelng 
cannot take place until 1982 because other 
U.N. "International years" are scheduled In 
1979 through 1981. "International Years" are 
a common U.N. practice and previous sub¬ 
jects have Included population (1974), ed¬ 
ucation (1970), women (1975), racism 
(1971), human rights (1968), and tourism 
(1967). 

Specialized agencies of the U.N. have pre¬ 
viously emphasized problems of the aging. 
The World Health Organization has exam¬ 
ined the provision of health and social serv¬ 
ices. The International Labor Organization 
has stressed retirement and pension pro¬ 
grams. The Food and Agriculture Organiza¬ 
tion has Investigated the particular diffi¬ 
culties of the rural elderly. Three earlier U.N. 
General Assemblies have passed resolutions 
affirming concern about the elderly. 

In addition, the U.N. Office at Geneva has 
held seminars on aging problems in various 
European countries since 1955. 

The Department of State has stated that 

"Fully believes the cause of the aging to 
be a worthy one and action by the U.N. In 
this area would be highly desirable. There Is 
growing concern In the United States and 
elsewhere over the problems of the aging, 
and we support an exchange of views and In¬ 
formation among countries on these prob¬ 
lems In the U.N. context." 

This resolution was unanimously sup¬ 
ported by representatives of 15 private Inter¬ 
national organizations on aging at a meeting 
at the U.N. on September 8. 1977. Further the 
American Association of Retired Persons— 


the National Retired Teachers Association, 
the Association for Gerontology In Higher 
Education, the International Center for So¬ 
cial Gerontology, the National Council of 
Senior Citizens. Inc., the Urban Elderly 
Coalition, and the National Indian Council 
on Aging, Inc., have endorsed the resolution. 


TRANSFER OF S. 1582 TO THE UNAN¬ 
IMOUS CONSENT CALENDAR 

Mr. ROBERT C. BYRD. Mr. President, 
there is a measure on the calendar that 
is cleared for action by unanimous con¬ 
sent. I ask, therefore, that the clerk 
transfer Calendar No. 425, S. 1582, to the 
Unanimous Consent Calendar. 

The PRESIDING OFFICER (Mr. 
Stevenson). Without objection, it is so 
ordered. 

TRANSFER OF CERTAIN MEASURES 

FROM THE GENERAL ORDERS 

CALENDAR TO THE CALENDAR OF 

SUBJECTS ON THE TABLE 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the follow¬ 
ing calendar orders be transferred from 
the General Orders Calendar to the Cal¬ 
endar of Subjects on the Table, with the 
understanding that they will retain the 
same status that they would otherwise 
hold on the General Orders Calendar: 
Calendar Nos. 4143, 144, 279, 336, 369, 
and 395. 

This is with the proviso that at the be¬ 
ginning of the next session, those calen¬ 
dar orders are restored to their place on 
the General Orders Calendar. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none, and it 
is so ordered. 

DISCHARGE OF COMMITTEE ON FI¬ 
NANCE FROM CONSIDERATION OF 

H.R. 4018 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Com¬ 
mittee on Finance be discharged from 
further consideration of H.R. 4018 and 
that all after the enacting clause be 
stricken and that the bill be placed on 
the calendar. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none, and it 
is so ordered. 

Mr. STEVENS. Mr. President, will the 
Senator yield? 

Mr. ROBERT C. BYRD. I yield. 

Mr. STEVENS. It is my understanding 
that the last bill that was placed on the 
calendar was for the purpose of utilizing 
it for the utility rate reform bill. 

Mr. ROBERT C. BYRD. Yes. H.R. 4018 
has been placed on the calendar for the 
purpose of using it as the vehicle for the 
utility rate reform bill to be sent to con¬ 
ference. I am glad the Senator explained 
that for the record. 


ADJOURNMENT 

Mr. ROBERT C. BYRD. Mr. President, 
I move that the Senate stand in adjourn¬ 
ment for 10 seconds. 

The motion was agreed to, and the 
Senate, at 7:07 p.m., on Wednesday. Oc¬ 


tober 5, 1977, adjourned until 7:07 p.m., 
the same day. 

AFTER ADJOURNMENT 

WEDNESDAY, OCTOBER 5. 1977 

The Senate met at 7:07 p.m., pursuant 
to adjournment, and was called to order 
by Hon. Adlai E. Stevenson, a Senator 
from the State of Illinois. 


THE JOURNAL 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the read¬ 
ing of the Journal be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ROUTINE MORNING BUSINESS 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that there be a 
period for the transaction of routine 
morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

CONCLUSION OF MORNING 
BUSINESS 

Mr. ROBERT C. BYRD. Mr. President, 
is morning business closed? 

The PRESIDING OFFICER. Is there 
further morning business? If not, morn¬ 
ing business is closed. 

PUBLIC UTILITIES REGULATORY 
POLICY ACT OF 1977 

Mr. ROBERT C. BYRD. Mr. President. 
I ask unanimous consent that the Senate 
resume consideration of the utility rate 
reform bill. 

The PRESIDING OFFICER. The bill 
will be stated by title. 

The assistant legislative clerk read as 
follows: 

A bill (S. 2114) to authorize Federal action 
to encourage energy conservation, efficiency, 
and equitable rates In public utility systems, 
and for other purposes. 

Mr. ROBERT C. BYRD. Mr. President, 
that bill is the unfinished business now, 
is it not? 

The PRESIDING OFFICER. That is 
correct. 

Mr. ROBERT C. BYRD. I thank the 
Chair. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro¬ 
ceeded to call the roll. 

Mr. ROBERT C. BYRD. Mr. President. 

1 ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

POST-CLOTURE FILIBUSTERS AND 

THE ROLE OF THE MAJORITY 

LEADER 

Mr. PELL. Mr. President, the Senate's 
most recent experience during the past 

2 weeks with the filibuster as a parlia- 
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mentary tactic has underscored dramat¬ 
ically the necessity of coming to grips 
with the problem. 

I have great respect and admiration 
for our majority leader. He bears the 
heavy burden and the exacting responsi¬ 
bility of assuring that the Senate as an 
institution meets its constitutional obli¬ 
gations to conduct its policymaking 
legislative function. He bears at the same 
time the responsibility of assuring that 
the rights and privileges of each Senator, 
as an elected representative of the peo¬ 
ple, are preserved and protected. We all 
know that our majority leader is acutely 
aware of both of those responsibilities. 

That dual responsibility—to the Sen¬ 
ate as an institution and to individual 
Senators—will sometimes come into con¬ 
flict, as they did so dramatically and 
traumatically during this past week. In 
this regard, after 13 days of the Senate 
making a spectacle of itself, I will not 
fault our majority leader for his han¬ 
dling of a situation that had to be re¬ 
solved. 

I believe, too, it is patently unfair to 
place this burden of balancing the rights 
of the Senate against the rights of a 
Senator solely on the shoulders of the 
majority leader. 

The truth is that this conflict, this 
dilemma, is an institutional one, and 
each of us shares the responsibility of 
resolving it. 

In my view, it is unfair and wrong to 
place leadership requirements on our 
leadership without providing at the same 
time, through the rules of the Senate, 
the procedures through which the 
leadership can fulfill those responsibili¬ 
ties. 

It is my view, and one which I believe 
is widely shared in the Senate, that once 
the required majority of the Senate has 
invoked cloture, the Senate should pro¬ 


ceed expeditiously to vote on and resolve 
the issues before it. Once cloture has 
been invoked, the Senate rules should 
not permit a minority to thwart indefi¬ 
nitely the will of the majority. 

In the issue of the natural gas regu¬ 
lation, the subject of this most recent 
post-cloture filibuster, I was among 
those supporting and voting with the 
minority of the Senate. But even as a 
member of the minority, on this issue. I 
believe very strongly that the majority 
must be permitted to work its will. 

Let us give due credit to our majority 
leader. After some sad experiences in 
the second session of the 94th Congress, 
the majority leader made strong efforts 
through the Committee on Rules and 
Administration of which he is a member, 
to revise our Senate rules so that dila¬ 
tory, post-cloture tactics would not be 
permitted. He did not receive the strong¬ 
est and broadest support in that effort. 
It is wrong for those who failed to pro¬ 
vide strong support for needed rules 
changes to now criticize the majority 
leader for doing the very best with the 
Senate procedures provided, to end a 
post-cloture filibuster. I hope we will 
now see a renewed effort to strengthen 
our rules to prevent post-cloture fili¬ 
busters. 

The majority leader is a man who is 
totally dedicated to the interests of the 
Senate as an institution and also a leader 
who is not fearful of making hard 
choices. I for one respect him very much 
for these qualities. 


PROGRAM 

Mr. ROBERT C. BYRD. Mr. President, 
the Senate will convene tomorrow morn¬ 
ing at 8:45. 

After the two leaders have been recog¬ 
nized under the standing order. Mr. 


Allen will be recognized for not to ex¬ 
ceed 15 minutes, after which, by unani¬ 
mous consent, the Senate will resume 
consideration of the then unfinished 
business, the utility rate reform bill. 

There will be rollcall votes through¬ 
out the day on that measure, and upon 
its disposition tomorrow, we hope to be 
able to go to the minimum wage bill, if 
indeed it is possible to pass that bill to¬ 
morrow evening. There is a possibility 
that the Senate would go instead of the 
DOD authorization bill, but that decision 
will have to be made tomorrow, upon the 
disposition of the Utility Rate Reform 
Act. 

It is hoped by the leadership that be¬ 
fore the week is out the Senate can com¬ 
plete action on those three measures, the 
utility rate reform bill, S. 2114; the 
minimum wage bill, S. 1871; and the De¬ 
partment of Defense authorization bill, 
S. 1863, in addition to other measures 
that may be cleared for action. 

If action can be completed on all three 
of these bills by Friday night, there will 
be no Saturday session. In the event 
that is not possible, then there will be a 
Saturday session. 

In any event, on Monday, which is 
Columbus Day. the Senate will be in ses¬ 
sion and doing business as usual with 
roll call votes. 


RECESS UNTIL 8:45 A.M. 

TOMORROW 

Mr. ROBERT C. BYRD. Mr. President, 
if there be no further business to come 
before the Senate. I move, in accordance 
with the previous order, that the Senate 
stand in recess until the hour of 8:45 
tomorrow morning. 

The motion was agreed to; and at 7:10 
p.m. the Senate recessed until tomorrow. 
Thursday, October 6, 1977, at 8:45 a.m. 


HOUSE OF REPRESENTATIVES— Wednesday, October 5, 1977 


The House met at 10 o’clock a.m. 


DESIGNATION OF SPEAKER PRO 
TEMPORE 

The SPEAKER pro tempore (Mr. 
Wright) laid before the House the fol¬ 
lowing communication from the Speak¬ 
er: 

October 5. 1977. 

I hereby designate the Honorable Jim 
Wright to act as Speaker pro tempore for 
today. 

Thomas P. O’Neill, Jr., 

Speaker of the House of Representatives. 


PRAYER 

The Chaplain, Rev. Edward G. Latch. 
D.D., offered the following prayer: 

Blessed is the nation whose God is the 
Lord. Let Thy mercy, O Lord, be upon 
us, according as we hope in Thee .— 
Psalms 33: 12,22. 

"God bless our native land! 

Firm may she ever stand, 

Through storm and night: 

When the wild tempests rave, 


Ruler of wind and wave, 

Do Thou our country save 
By Thy great might! 

For her our prayer shall rise 
To God, above the skies; 

On Him we wait; 

Thou who art ever nigh. 
Guarding with watchful eye. 
To Thee aloud we cry, 

God save the state! 

Not for this land alone. 

But be Thy mercies shown 
From shore to shore; 

And may the nations see 
That men should brothers be, 
And form one family 
The wide world o'er.” 

Amen. 


THE JOURNAL 

The SPEAKER pro tempore. The Chair 
has examined the Journal of the last 
day’s proceedings and announces to the 
House his approval thereof. 

Without objection, the Journal stands 
approved. 

There was no objection. 


MESSAGE FROM THE SENATE 

A message from the Senate, by Mr. 
Sparrow, one of its clerks, announced 
that the Senate had passed without 
amendment bills of the House of the fol¬ 
lowing titles: 

HR. 6530. An act to amend the District 
of Columbia Self-Government and Govern¬ 
mental Reorganization Act with respect to 
the borrowing authority of the District of 
Columbia, and for other purposes; 

H R. 6951. An act to amend the Council 
on Wage and Price Stability Act to extend 
Its termination date, and for other purposes; 
and 

H.R. 9354. An act to amend the Act of 
August 25, 1958, with respect to stall allow¬ 
ances for former Presidents. 

The message also announced that the 
Senate agrees to the amendment of the 
House to a bill of the Senate of the fol¬ 
lowing title: 

S. 1060. An act to amend the Act of Febru¬ 
ary 9. 1821, to restate the charter of The 
George Washington University. 

The message also announced that the 
Senate had passed with amendments in 
which the concurrence of the House is 








